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ALL THINGS EQUAL?
GENDER DIFFERENCES IN THE SENTENCING OF GENDER-NEUT RAL
SEXUAL OFFENCES

FEONA SAYLES"

| | NTRODUCTION

The change to gender-neutral sexual offencesllisedtitively new in New Zealand. One
of the impacts of the recent change is the questidvow female sexual offenders should
be sentenced.

The starting point for sentencing of sexual offenbas depended on the nature of the
physical activity, whether there has been repeatEhding, the age of the victim, and
the impact on the victim. The overall concern fentencing is that punishment should
correspond to the gravity of the offence. This ialilt to accurately assess in the
situation of female offending as recognition ofthipe of offending is still in its infancy,
so the full gravity of this type of offending idaévely unknown.

A lack of understanding as to the characteristich® female offenders and of the impact
on victims may have resulted in some discrepantiesentencing. In recent cases
involving females as sexual offenders there appeatsee marked differences as to the
way they have been sentenced compared to maledeffenAlthough the courts have

appeared to endorse full equality of sentencingvbeh genders there still appears to be
subtle gender distinctions present.

This paper looks at the considerations that shbaltaken into account when sentencing

and compares these to case examples of female aledsexual offender sentencing in

“Feona Sayles is a lecturer in Business Law at &{adsiversity.
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order to identify inconsistencies. The charactegsbf female sexual offending is also

discussed in respect of sentencing.

Il C ONSIDERATIONS IN SENTENCING

Section 7 of theSentencing Act 2002 (New Zealand) outlines the general purposes
associated with sentencing. These purposes inchulding a person accountable for
harm, promoting a sense of responsibility withire tbffender, denunciation of the
conduct, deterrence, protecting the community, ision for the interests of victims
Where it will be compatible these purposes shoidd eeflect how sentencing can assist
in offender rehabilitatioh

The practical application of these purposes meghemnisentences may be required where
there is evidence of repeat offending, so as tatera greater deterrence and protection
for the community. A lower sentence is allowed where the offendeogeises the harm
they have inflicted as this means the offenderdwsiowledged their responsibility for
the offending. However even an offender who hasnshoemorse may encounter a
higher sentence where the particular type of offegnds such that public denunciation is

required to deter others from similar conduct.

Although sentencing purposes allow for the provisid the interests of the victim, the
desires of the victim as to an appropriate sentgnuwiill not always be accommodated.
For example where a victim asks for a sentenciag) iheither too harsh or too lenient,
then other principles may override the wishes efutetim®. Also, while rehabilitation of

! Section 7(1) (a)-(g) Sentencing Act 2002 (NZ)

2 Section 7 (1) (h)

® For example refer to the commentdRim Ward [1976] 1 NZLR 588 (CA)
* SeeR v Tuiletufuga 25/9/03, CA205/03
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the offender should be taken into account this khoat alter the nature of the sentence

if other factors dictate that a different sentesiceuld be imposed

Section 8 provides for the principles of senteneifgch includes; the gravity of offence,
the seriousness of the offence, the need to bastenswith other cases, and maximum
sentence for worst kind of offending. Equally altates least restrictive outcome (in
terms of the offender’'s freedom) is appropriate #mat the sentence should not be
disproportionately seveteT hese principles must be taken into account vaoeisidering
the purposes of the sentencing contain in sectism that there is no conflict between the

two sections.

The gravity of the offence which is sometimes nefdrto as the seriousness of the
offence in other overseas literatlreonsiders two main areas. These are; the harm
inflicted and the culpability of the offender. Calplity is often assessed in terms of
aggravating/mitigating factors so will be discussedregard to section 9 below. The
harm inflicted usually focuses on the individuatrhaand in particular traditional notions
regarding the physical harm to the victim as betrage severe than emotional harm. For

"8 than sexual assault

example, sexual connection is seen as “more pHisicdrusive
which is reflected in the maximum sentences fortite offences. Even where behavior
is deemed to be part of the same offence (suchxasmkconnection) there has been some
deviation in starting points according to the moélpenetration usédThe problem with
assessing levels of gravity according to the amadnphysical harm suffered is that

sentencing may not accurately reflect the actupdidef harm suffered by victims.

®RvBarrett[1999] 1 NZLR 146

® Section 8 (a)-(j) Sentencing Act 2002 (NZ)

" A Von Hirch, “Commensurability and Crime PreventicEvaluating Formal Sentencing Structures and
Their Rationale” 74Journal of Criminal Law and Criminology (1983) 209

8 Refer to the comments Riv L [2006] 3 NZLR 291

? Despite the ruling iR v Singh [2003] BCL 85 that non-penile penetration shoubd Ine treated as being
less serious that penile penetration sentencessigpafter this case have still tended to refleffermint
starting point for non-penile penetration suchiggtal penetration.
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Whitney'® argues that if the ability of the victim to reasljis a measure of the degree of
actual harm suffered, then the use of physical harghetermine gravity may not be an
accurate measure. The reason for this is thathwscof sexual attacks where there was
little or no physical violence have reported justrauch difficulty in readjustinig This
could mean that emotional harm should be treataghlbgto physical harm when

considering the gravity of the offending.

The seriousness of the offence is often dictatecp@yiament as to what maximum
sentences should be. This provides a comment &®uothe representatives of the
people view the type of offending and what is appiate sentencing for the most severe
forms of that type of offending. This type of indluoce can be seen Riv A [1994] 2
NZLR 129 where it was stated that any penalty inepdoshould reflect parliaments desire
to increase sentencing. This comment was a radlean the ‘tariff’ system which the
courts use in order to allocate appropriate seeteror different types of offending,
depending on the high/low sentences available foartéicular offence. Although the use
of tariff has been debat&dit does appear that in New Zealand courts thahfammal

tariff or starting point is common.

The need to be consistent with other cases islysactieved through the use of the tariff

(or starting point) for similar offendiriy There are two views as to how this system
should work. First there is the view that the stgripoint should be determined by a
generalisation of the offence without considerat@nany aggravating or mitigating

factors. For example non-penile penetration conthtoygenile penetration, regardless of
whether violence or threats were used in the stmst The final sentence is then reached
after consideration of the aggravating and mitigafiactors. The second view is that the

starting point should be reached by a generalisatfahe offence with the inclusion of

19 Karen Whitney, “The Seriousness of the OffencapBrtionality in Sentencing Sexual Offenders in
Western Australia” [1996] MurUEJL 8

%ibid, para 20

12 R v Tranter (CA 486/03, CA 36/04, 14 June 2004) disputed the of tariffs for sexual offending, yet
there appears little practical difference in readis to ‘starting points’ and a ‘tariff'.

13 Refer to the comments Rv Mako [2000] 2 NZLR 170 at 187.
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aggravating or mitigating factors as to the offerimé then the final sentence should take
account of aggravating and mitigating factors aisg¢ed with the offender. It appears
that most New Zealand courts have now adoptedetbens! vie’. Whichever approach
is used there is still the potential problem ofaakl of adequate recognition of non-
physical aggravating factors.

The aggravating and mitigating factors that arbedaken into consideration are detailed
in section &. Aggravating factors include: violence or weapagtt(al/threatened),
unlawful entry, extent of hartf) cruelty, position of trust, victim particularlyinerable,
“hate crime”, premeditation, and previous conviesid. This list includes aspects that
allow for non-traditional harm to be considered huppears the length of time added
due to emotional harm is less than time added dugatlitional harm (for example a

breach of trust compared to physical violence u8ed)

Mitigating factors include: Age of offender, guiltplea, victim conduct, limited

involvement, diminished capacity, remorse, and gooatacte’f. These factors recognise
that certain offender characteristics may limit #iglity of the offender to acknowledge
the harm created or limit the ability of the offendo act differently. For example, if the

offender suffers from some form of mental impairtméns may reduce the sentence

4 This approach was referred toRrv Taueki [2005] 3 NZLR 372 and has been adopted by lasesa

15 Sentencing Act 2002

% In the context of sexual offences, Charlotte Braavgues that rape and other sexual crimes should be
considered as hate crimes against women. This anguhas merit when considering that hate crimes are
included as an aggravating factor due to the impaatot just an individual but also the sub-grouthiw

the community to which they belong. As commentedChwrlotte Brown that sexual offences create fear
within women in general that they may also falltiicto an attack. See Charlotte Brown “Legislating
Against Hate Crime In New Zealand: The Need To Beise Gender-Based Violence” [2004] VUWLRev
24.

" Section 9 (1) Sentencing Act 2002 (NZ)

18 Karen Whitney, “The Seriousness of the OffencapBrtionality in Sentencing Sexual Offenders in
Western Australia” [1996] MurUEJL 8. See also Ail&ster and DI Simester “Analysing Sexual Offence
Sentences: An Empirical Approach” (1990)AR&Bstralian and New Zealand Journal of Criminology 269

19 Section 9 (2) Sentencing Act 2002 (NZ)
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imposed — unless it is shown that the impairmerstish that it increases the risk of re-
offending®. As commented iR v Abraham (1993) 10 CRNZ 446 (CA), at p 449;

‘[The] ... inability to appreciate the consequencéthe offender’s actions and to
exercise independent self-control, especially wihemis combined with evidence
of a continuing disorder and of drug dependencyctvis likely to exacerbate it
and increase the risk of re-offending, may regtheesentencer, in the interests of
the public at large, to put aside thoughts of distimg the penalty which the

offence would otherwise warrant.’

It should be noted that while alcohol use is not& considered a mitigating factor,
alcoholism may be considered in regard to how rneat and rehabilitation will reduce

the risk of re-offending.

The mitigating factors also reward offenders whaegt responsibility and show
remorsé' which links to the general purposes of sentencimmifained in s7 that provide
for sentencing that promotes a sense of respoitgiithin the offender. This reward is
governed by the timing and nature of the respolityibemorsé® For example, a guilty
plea as mitigation will depend on whether the pteantered early (so as to lessen the
impact on the victim) and how strong the prosecutase is (less time or no time is
deducted in situations where the accused has amitumable” cas€y. This is also true
for demonstrating remorse — less time is deducfethe remorse is shown after
conviction compared to after an early plea of guilh particular it has been commented
that statements such as “the offender has accdipgederdict” should be taken as just
being a token sign of remorse). More time is remdowesituation where the offender has

9 This factor is also considered in light of how tiender may respond to treatment for the impairme
*! Refer toR v Ridout 19/9/02, CA120/02

2R v Mako [2000] 2 NZLR 170

B RvMako ibid
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self-reported the offendii§ The list is not exhaustive so other factors sashwvhether
the offender suffered from prior sexual abuse mayalien into consideration — although
the discount given for this is often little in coamson to other factors and may not be

taken into account where the offender knew thattmeluct was wrorfg

A study conducted in 1990 by Simester & Simesterctaled that it was possible to
accurately assess the length of sentences thrivegse of a sentencing modeWhile
the accuracy and desirability of such a model cdadddebated, the study did produce
some interesting insights as to how the courtdededifferent factors related to sexual
offending when sentencing offenders. The age obffender and the age of the victim
were shown to be important factors in decreasinimeneasing sentences respectivély
The study noted that emotional harm and the useiadénce had a small influence,
possibly because the courts considered this tonberent in all cases of sexual
offending® As a result, it was only where the most serioudevice had been used that
sentence lengths appeared altered. Where thenvieéis male the offender received a

lesser sentence.

The value in using Simester (despite the age ofthdy) is that it demonstrates a New
Zealand approach to sentencing, which makes a atsopao New Zealand cases easier
to achieve. There have been few other New Zealandi€s done, with the exception of
Jefferies et al (2003)that looked at sentences differences between geritlee results
of the Simester study reflect those of other owsess&tudies and of recent commentary

' For example iR v Sanday 22 TCL 30/9 the offender received a substantilicéon due to voluntarily
going to the police and confessing, without thiscarit is unlikely he would have been identifiesithe
offender.

% Refer toR v Accused (CA307/92) (1992) 9 CRNZ 301 (CA).

% AP Simester and DI Simester “Analysing Sexual @fe Sentences: An Empirical Approach” (1990) 23
Australian and New Zealand Journal of Criminology 269

*Tibid, 273

*ibid, 274

# Jeffries, Samantha; Fletcher, Garth J.0.; NewbGiatyg. ‘Pathways To Sex-Based Differentiation In
Criminal Court Sentencing’Criminology, May 2003, Vol. 41 Issue 2, p329-353, 25p, 3
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relating to and contained within New Zealand seciten For example Rye et al (2065)
concluded in a recent study that male victims ws¥en as more responsible and less
vulnerable. Since vulnerability of the victim idator in sentencing this may account for
a lesser sentence when the victim is male. The yage of the victim as a factor in
favour of harsher sentencing for sexual offenceslbieen recently confirmed in the case
of Rv Peachey (CA 92/01, 17 July 2001, Gault, Pankhurst andeé?aii).

Il C ASE EXAMPLES OF SENTENCING OF SEXUAL OFFENDERS: | DENTIFYING

INCONSISTENCIES

There have been several studies and reviews oérsg@ng that have considered gender
bias in sentenciri§ Many of these studies have concluded that wonsereceive lighter
sentences compared to men. Some of these findingb@anttributed to the nature of
offending that is common to each gender — genenadin are convicted for more serious
crimes so as a whole will receive higher sentendés, men are more likely to have
serious prior offending, which can influence senteg®. This last factor has been shown
to be a strong influence in the decision to imprisand the length of the sentence. This
was confirmed in a recent New Zealand sffidwyhich also commented that sex
differences as to variables such this there didfalby account for the differences in

sentence lengths between men and women. Differencte length of sentence have

0p 3 Rye& Sarah A. Greatri& Corinne S. Enright, ‘The Case of the Guilty Victifihe Effects of
Genderof Victim and Gender of Perpetrator on Atttitns of Blame and Responsibilitgex Roles (2006)
54:639-649

L For example see S. Fernando Rodriguez, Theodoi@uRy, & Gang Lee, ‘Gender Differences in
Criminal Sentencing: Do Effects Vary Across Violeftroperty, and Drug Offenses? (2008)cial
Science Quarterly, Volume 87, Number 2, June. llene H. Nagel & Bdrrylohnson, ‘The Role Of Gender
In A Structured Sentencing System: Equal Treatmioticy Choices, And The Sentencing Of Female
Offenders Under The United States Sentencing Qo] (1994)The Journal Of Criminal Law &
Criminology Vol. 85, No. 1. Jeffries, Samantha; Fletcher, Gar@®.; Newbold, Greg. ‘Pathways To Sex-
Based Differentiation In Criminal Court Sentencin@timinology, May 2003, Vol. 41 Issue 2, p329-353,
25p, 3

32 S. Fernando Rodriguez, Theodore R. Curry, & Gaeg, LGender Differences in Criminal Sentencing:
Do Effects Vary Across Violent, Property, and DiQ§enses?’ (2006%ocial Science Quarterly, Volume
87, Number 2, June

¥ Jeffries, Samantha; Fletcher, Garth J.0.; NewbGltg. ‘Pathways To Sex-Based Differentiation In
Criminal Court Sentencing’Criminology, May 2003, Vol. 41 Issue 2, p329-353, 25p, 3
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been found in other studies, even when the decigomcarcerate has been similar
between the two gendétsOne explanation for this may be that in manysjligtions the

decision to incarcerate is a requirement by stahutethe length of sentence is still at the
discretion of the court. When the court is ablexercise discretion, there is a tendency

to favour women.

To illustrate how this discretion may influence saboffending sentencing, the following
comparison examines sentence length of a few dasetving sexual offending. The
offenders have similar criminal histories and tfaure of the offending has the same
level of seriousnesS.These comparisons are limited by the number oésasnsidered
and the number of factors considered so cannotupsodeneralisations as to sentencing.
Instead the comparisons are intended to provokeusisson as to whether sentencing
guidelines from previous cases are being used stemsly with both genders or whether

there are subtle gender differences occur in theeseing of sexual offenders.

In comparingR v Brinkley (CA302/99) andManukau® to Rv M [2000] 2 NZLR 60 there
appears to be a number of unexplained differencégei length of sentence (refer to table
One). First, if it is correct that the age of thetimn is an important factor, then it would
seem that Brinkley should have had a greater aaditi sentence compared to “M” since

the victim in Brinkley was only 7 years old whileetvictim in “M” was 15.

The main difference between Brinkely and “M” apmetr be that in “M” the offending
was considered to be premeditated — yet was tloisginto justify a sentence of 6 months
more? This is especially considering that “M” hady@od character while Brinkley
appear to have a bad character. Also, the sententé” has been denounced in later

% 3. Fernando Rodriguez, Theodore R. Curry, & Gaeg, LGender Differences in Criminal Sentencing:
Do Effects Vary Across Violent, Property, and DiQ§enses?’ (2006%ocial Science Quarterly, Volume

87, Number 2, June

% Also all cases are post 1993 so as to take irtouat the increase in maximum sentences for tpis of
sexual offending. This point was notedHalice v Hillman (2006) that older sentences for sexual offences
may not be reliable due to increases in penalties.

% RvM (High Court, Auckland, T 023309, 30 January 2008liams J)
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cases to be the lowest end of the sentencing®4citéV” is the lowest end, then what is

to be made of Brinkley? Some of the differencey bmattributed to a higher start point

for “M” (possibly 4 year¥) compared to a lower start point for Brinkley (mention of a

starting point). The support for this idea is seewhen comparing/lanukau to “M”.

Table One
Name of| Sex of| Sex of| Age of| Type of| Mitigating Aggravating | Neutral Sentence
case offender | victim | Victim | sexual variables variables variables | (start point)
offence
R v | Female | Femalg 7 years Oral No prior | Not good| Offender | 2.5 years
Brinkley penetration | convictions | Character drinking (not
One off| Age of mentioned)
incident Victim
Prior Abuse of trust
victimisation
RvM Male Female| 15 digital no Abuse of trust] Offender | 3 years
years | penetration | gratification | Considered tq drinking (4 years)
No prior | be Token
convictions | premeditated | Remorse
Good
character
Manukau | Female | Male 14 Oral No prior | Repeat Offender | 2.5 years
years | penetration | convictions | offending drinking (3.5 years)
Prior Increased Token
victimisation | vulnerability | remorse

3" For example see Police v Hillman (HC, Aucklan&€006-404-000378, Dec 18 2006, MacKenzie J)
¥ Reference had been made by the sentencing judge tdackson (1997) 14 CRNZ 569 as dictating a
starting point of 4 years, but had viewed that @sbeing more serious. On appeal it was consideetd

the offending was on a more serious level, solik@dy that the start point frorR v Jackson was used.
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of victim Had
Abuse of trust previously
committed
sexual
offence of
incest
Rv Pori Male Female| 9years digital Prior Prior 6 years
penetration | victimisation | convictions (4.5 years)
Full remorse | for sexual
One off | offences
incident Abuse of trust
Age of victim
RvL Female | Male 15 intercourse | No priof abuse of trust 5.5 years
years convictions | repeat (5-6years,
Good offending increased on
Character aggression appeal to 7-
Prior 8 years)
victimisation

Manukau was sentenced to 2.5 years imprisonmeatt [&tint for this type of offending

was considered to be 3.5 years and the end ressltan?2.5 year sentence. Both cases

(Manukau and “M”) were after the increase in maxmngentencing so there is no

likelihood of differences occurring due to thatttac The wording of the relevant

sections of the time would mean both offences cavitkin the same sectidh and

therefore came within the same sentencing maximdth offences contained the same

ingredients of intrusive physical invasion and bweittims were of a similar age. The

difference in starting points appears to only kehaited to gender differences. This

could be an example of the observation made by Sené& Simestéf that male victims

% The offending of Manukau would have come withi2&15)(b) and the offending within “M” would

have come within s128 (5)(a).

“9 AP Simester and DI Simester “Analysing Sexual @fe Sentences: An Empirical Approach” (1990) 23
Australian and New Zealand Journal of Criminology 269
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are perceived to have suffered a less invasion thanrale victims, in which case the

gender of the victim is creating sentencing diffees.

Next, there is the consideration of how mitigatargl aggravating factors were treated..
As to aggravating features, Manukau it was stated that the abuse of trust was the most
serious of the aggravating features. This had la¢sm a factor highlighted iRv M, so
there is no inconsistency there. HoweverRim M much was made of the fact that the
offending was premeditated and repeat offendingMiishad touched the victim with a
foam rubber glove on the thigh the previous nifntManukau the offender had tried to
increase the vulnerability of the victim througte thse of alcohol which could show a
level of premeditation, also the offender had prasly offended against the victim by
masturbating him but this did not seem to attdaetdame level of concern. If an offender
has repeated their offending this is a factor shatuld be taken into account as part of the
purposes of sentencing which require the courtsildhseek to use sentences to deter
offending and protect the community. Manukau waepeat offender as regards to the
victim (and as to her 14 years of committing inaghtch is discussed below) so should

have attracted a higher sentence compared to “M”.

The impact of repeat offending on sentencing casdsn inR v Pori (HC, Auckland,
CR1 2006-004-712 1, 8 December 2006, Keane J) wtherénal sentence was 6 years.
This sentence was arrived at by reducing the seatey 18 months for the mitigating
factors mentioned in Table One, and was increagednle year due to the age of the
victim and the abuse of trust. The sentence wabdulincreased by another two years
due to prior offending. The prior offending wasiges — there had been previous
convictions — so it may be unfair to compare toisvianukau, yet this does show that
prior offending is a matter that should increasgesacing and so should have contributed

to the final sentence iManukau.

As to mitigating factors, both Brinkley and Manukalaimed to have suffered prior

sexual victimisation. This can be a factor in redgsentence if it reduces the culpability



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

of the offender. When looking at the commentsPori with regard to the offender
having suffered from sexual abuse as a child coetptr the comments Manukau it is
difficult not to conclude some gender bias. In boéises there does appear to be credit
awarded to the offender, but Manukau this was very expressly stated with constant
references to Manukau being a ‘victim herself. Tdh#ficultly with this is the sexual
abuse that was referred to consisted of Manukaugliwith her half brother for 15 years
from the age of 15 to the age of 30. This is déferto the type of abuse reported by Pori
who had been forcibly victimised as a very youngldchlt also means that while
Manukau had no previous convictions she had in li@en committing the offence of
incest for a long period of tirfit so should have been taken into account as eédehc

repeat offending.

Remorse is another mitigating factor - when ithewsn to be ‘full remorse’ (for example
a guilty plea). Token remorse should not result ireduction of sentence and a lack of
remorse may increase the sentence given. If thimigect then “M” should have been
provided with at least some greater reduction imtesece compared to Brinkley. Even if
the court had considered “M” to not show full res®he still had still made some effort
to acknowledge the harm whilst Brinkely showed emorse. A further point of interest
is that inR v M the Court stated that alcoholism was not to bé&uded as a mitigating
factor. In Manukau the Court commented that counsel for the accused‘properly’

drawn attention to the offender’s alcoholism ag pamitigation.

In a recent decisiorR(v L [2006] 3 NZLR 291) the idea that gender should glaole in
altering sentence patterns was strongly criticlsethe Court of Appeal in New Zealand.
At the first instance of sentencing the startinghpbad been fixed at between 5-6 years

compared to the usual 7-8 years for a contestesl \nagh no aggravating features. This

*1 Section 130 Crimes Act 1963 (NZ) states that inicestudes sexual intercourse with a half brothistes.

Any person over the age of 16 can be liable tara tff imprisonment of up to 10 years. If the otparty
consents then they will be an accomplice to therafé and can be charged. By all accounts Manukau wa
a consenting partner.
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lower start point was attributed to cases involMiemale sexual offenders and the need

to be consistent with those cases. In particulaiHigh Court stated;

"[24] | can see no logical reason why an eight-yeatisgapoint should not be adopted in
this case and, indeed, that this should be incdetsdake into account the aggravating

factors which | have referred to and, in particutlhe gross breach of trust.

[25] | am, however, required to take into accountrétgiirement to achieve consistency in
sentencing. The sentencesHerbert, Matthews and Shaskey all indicate a starting point,

including aggravating factors, of between five andyears' imprisonment.

[27] The decisions irMatthews and Shaskey as | say, all provide a starting point of
between five and six years. | find it difficult teconcile these with the decisionHierbert,

but it may be that the Court has tacitly at leaseated that, where what amounts to rape of
a female occurs in relation to a male, the lackatfial physical invasion may justify a lesser
level of sentencing. Be that as it may, | consithat, an appropriate starting point, taking

into account aggravating features, is six yeargtisnnment.*

The Court of Appeal dismissed this starting poiryt &tating that consistency in
sentencing should be consistency with all formsiofilar offending — regardless of the
gender of the offender. The Court then placed thdisg point as being between 7-8
years. The final sentence was 5.5 years. The explexdaration that sentencing must be
gender neutral should mean this case has markecnteof gender differences in
sentencing. However, a closer inspection of thesgmtindicates that gender distinctions

may still exist.

In this case there had been serious aggravatingréasuch as an abuse of trust, repeat
offending and aggression. If prior cases involvingle offenders were to be used to
guide increases in sentencing then these factoddihave increased the sentence by at

least two yeafs This would make the sentence 9-10 years. Siredital sentence was

“2RvL [2006] 3 NZLR 291, at paras [24] - [25] and pa2@][

3 In Pori prior offending alone had increased the senteryc years, so the other factors of abuse of trust
and age of the victim contributed to one yeaRWM the fact there had been a prior incident and aisab
of trust had led to an increase in starting paiotnf2.5 years to 4 years. In neither of these dasdshe
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5.5 years the mitigating factors managed to redihee sentence by 3.5-4.5 years.
Previous cases involving both male and female dBes do not indicate that the
mitigating factors present were sufficient to haveated this kind of reductiéh This
could indicate that either the aggravating facteese not considered as serious as when
performed by a male offender, or that the mitigafectors were treated more favorably.
Either way this could mean that although a majangonent of gender differences in
sentencing has been eliminated through the acasptah similar start point, gender

distinctions in sentencing will continue to featimea more subtle form.

IV REASONSFOR APPARENT SENTENCING DIFFERENCE DUE TO GENDER

In looking at the above cases it would appear $leattencing differences occur due to
prior sexual abuse and mental impairment beingddeas a more forceful mitigating

factor when the offender is female and that harmdg/ed in a traditional fashion which

sees violation of female victims as more intrusivenpared to male victims. However, it

would be dangerous to make generalisations as to ivappears that female sexual
offender cases are treated differently to male ai#ander cases based on the small
comparison of cases previously mentioned. As stieh following observations discuss

whether these possibteasons are compatible with research on femaleasexfenders

and sentencing guidelines.

The current study of females as crimisakual offenders is still very much in its infancy
Studies did not occur until the late 1980s andsthidies that have been conducted since
this time have provided limited information dueatmumber of difficulties in accurately

obtaining consistent data. This problem has in feeen due to low numbers of

offender used aggression. So at the very leas® y&ars for the aggravating factors would have been
expected.

“*4In Manukau there had been similar mitigating factors and é&ggavating factors which only led to a one
year reduction in sentence from the starting pdmtR v L there was a 1.5-2 year reduction from the
starting point. Also irPori there were more mitigating factors, yet theseofsobnly decreased sentence by
18 months.
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reported/convicted offendifiy which has meant that any samples have generaéin b
too small to establish valid findings. The lackreported abuse has been attributed to an
adherence to traditional roles of women as nursuvgnich leads to a social denial of
activities such as female sexual offending. Peealgrsthis traditional role can also
increase opportunities for offendiig Another difficulty for previous research is the
nature of the sample groups may have created brasetts. For example the studies that
have been conduct using clinical samples may unahagnify findings of mental iliness,
as this is the condition for which they are beiregted for'’

Having stated these weaknesses, the studies doidprowmsight into possible
characteristics of some female sex offenders. Thbseacteristics include the fact that
offenders have often suffered from sexual victimsa and appear to suffer from a
number of mental illne§$ They also have a greater likelihood of comingnifro
dysfunctional familie¥. These types of offenders are also more likelkriiow their
victim prior to the abuse, and usually resort tonipalation rather than force to
perpetrate the offending. Some of these charatitsrisave tended to be treated in favour
of a female accused by the New Zealand courts,itbist arguable that these factors
should not be treated as mitigating factors anteadsin some circumstances should be
regarded as factors that increase the risk of dartiifending and as evidence of a taking

a lack of responsibility for offending.

4 Jill Johansson-Love & William Fremouw, “A critiguof the female sexual perpetrator research”

Aggression and Violent Behavior 11 (2006) 12—26
“° For example it was noted by Finklehor that in daye abuse 40% of the offenders were women.
Finklehor D. (1979) Sexually victimized childreneN York: Free Press. See also Ryan (1991)
“"Vandiver, M & Kercher, G. (2004) “offender andc¥iin characteristics of Registered Female Sexual
Offenders in Texas: A Proposed typology of Femadxu8l Offenders”, Sexual Abuse: A Journal of
Research and Treatment, Vol 16, No 2.
8 Mathews, R., Matthews, J. K., & Speltz, K. (198Bgmale sexual offenders: An exploratory study.
Orwell, VT7 Safer Society Press. See also Gregn&Aaplan, M. S. (1994). Psychiatric impairmentan
childhood victimization experiences in female childlesters. Journal of American
gcademy of Child and Adolescent Psychiatry, 33¢BY}— 961.

ibid
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For example, prior sexual victimisation is a fadgtoreducing sentence when it is has the
power to reduce culpability of the offender. Culpitsbis not reduced when the offender
knows that their abuse is wrongflllt has been suggested that results of prior sexual
victimisation of offenders may be exaggerated asesmffenders may make up or
exaggerate claims in order to gain sentencing feyi¢or such disclosurg’s This could
indicate these offenders claiming prior abuse am@ra their actions are wrongful and are
using non-existent or non-consequential abuseracasympathy for their situation. This
means that the courts in sentencing should seeakdeutonfirmation of claims of abuse
where possible.

Where it is shown that prior abuse did occur tharcehould consider how the prior
abuse has influenced the behaviour of the offerdeas it resulted in the accused being
unable to recognise the abuse as harthéulis it being used as justification for abuse. If
the abuse is being used to attract sympathy orjastification then there is difficulty in
accepting the abuse as a factor in decreasingrsEnt&or example if an offender is
saying that shesuffered abuse this is a clear indication that the offenkieows the
conduct complained of leads to suffering and igdfoge aware it is wrong, so if the
offender is found guilty of the conduct the pricexsal abuse should not attract a

reduction in sentence.

In the situation where prior sexual abuse has teduh cognitive distortions as to
appropriate sexual behaviour this may be allowed @astigating factor — but this should
be balanced against sentencing factors such agyta&sponsibly and the need to protect

the community from further harm. Offenders with gbedistortions often deny their

¥ Refer toR v Accused (CA307/92) (1992) 9 CRNZ 301 (CA).

*L vandiver, M & Kercher, G. (2004) “offender andc¥iin characteristics of Registered Female Sexual
Offenders in Texas: A Proposed typology of Femadxu8l Offenders”, Sexual Abuse: A Journal of
Research and Treatment, Vol 16, No 2. see alkdaliansson-Love & William Fremouw, “A critique of
the female sexual perpetrator reseatjression and Violent Behavior 11 (2006) 12—26

°2 Refer to Allen, C.M.Women and men who sexually abuse children: A comparative analysis. Orwell,
(1991), VT: Safer Society Press and to Mary E. krbm& Victoria E. Conn, ‘Hidden perpetrators: Saku
molestation in a nonclinical sample of college womdournal of Interpersonal Violence, (1997) 12(3),
456— 465.
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offending; this refusal to take responsibility carcrease the risk of re-offending.
Particularly where the offender increases the impaint by taking drugs or alcohol, as it
appears had occurred in the previous cases medtidmehis situation the sentiments
expressed irR v Abraham and should be taken intoconsideration in sentgnt@male
offenders, meaning there should be little or nalitrgiven for these ‘mitigating’ factors

in reducing sentengé

With regard to the harm inflicted by female offerslehere seems to be support for the
view that male victims may suffer just as greatepact as their female counterpatts
Female offending is more likely to involve a breadhrust due to the victims being of a
younger average age to male offending victims aedabse female offenders more
frequently have some relationship to the victinThese factors also mean that the
offending is less likely to be physically violenuth as mentioned previously the
absence of physical violence does not necessasboh the degree of harm suffered by
the individual. Since research indicates victimgemhale offending are subject to equal
harm the courts should place a higher level graaitythis type of offence than has been
previously given. In some respect the decisioR inL has achieved this by stating that
the start points should be the same for male amalfe offenders, but this needs to be
carried further so that the harm is taken moreossty when considering aggravating
features.

%3 This is especially considering that there a fevaiiy) treatment programmes designed for femalaadex
offenders so the chances of the offender beingettunf the motivators causing the behaviour is ogdl
compared to male offenders who are able to attegltl egtablished programmes. Sentencing guidelines
state that a sentence should be the least resrini as to assist the offender in their rehabdita(Section
8 Sentencing Act 2002), but until there are greatiances in treatment programmes for female odfiend
courts should treat this allowance with caution.
* Margaret Rudin et al, “Characteristics of ChildkGa Abuse Victims According to Perpetrator Gender”
ggQQS)Child Abuse & Neglect, Vol 19 8 963-973

ibid
% Karen Whitney, “The Seriousness of the OffencapBrtionality in Sentencing Sexual Offenders in
Western Australia” [1996] MurUEJL 8
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V CONCLUSION

Female offenders are not traditional sexual offesidEhis is evidenced by the comments
in decided cases and by the lack of reliable datéhts type of offending. This lack of

‘tradition” has appeared to have created some cdiffies in the courts assessing
appropriate sentences for these offenders. Sortleesé difficulties seem to occur due to
the stereotyping of females as being less capdlteemtional harm. Since female sexual
offenders are not traditional it is suggested thedse social stereotypes are not
applicable. While this paper has focused mainlyender differences that favour female
offenders it is also possible that some stereotypimay also work against female

offenders. In either situation there is a needdi@ater understanding as to how these
offenders operate and how the offending impactssoaiety in general as well as

individual victims.

There is also a need to have a greater understaradirto what differences there are
between male and female sexual offenders so asotectly attribute how their
characteristics should fit into the sentencing glimeks. Although this paper has criticised
gender differences in sentencing, it would not lesidble to completely disregard
characteristics associated with a particular genfleexual offender if this would lead to
an under/over estimation of culpability. Instead thoal for sentencing should be
achieving equality through recognition of how thel#ferences actually do work in
creating risk of offending.



