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THE POWER OF THE AUSTRALIAN SECURITIES AND
INVESTMENTS COMMISSION TO ACCEPT ENFORCEABLE
UNDERTAKINGS: AIMS AND CURRENT PRACTICES

MARINA NEHME"

The enforceable undertaking is one of the many tgars available to the Australian
Securities and Investments Commission (“ASIC”). Anforceable undertaking is a
promise enforceable in court. The alleged offenkieown as the promisor, promises the
regulator to do or not to do certain actions. Thsult achieved by the enforceable
undertaking reflects the compromise that is agmeedoy the parties involved. This
sanction is widely used in the regulatory commurdy it allows regulators to reach
plausible solutions to alleged offences without wigdspending the resources of their
agencies or those of the courts. This article loatkhe use of enforceable undertakings
by ASIC. It observes the instances under which CA®hters into an enforceable
undertaking and the alleged offences that leadh® dcceptance of an enforceable
undertaking. The article also surveys the prosngigen in an enforceable undertaking
and the goals that may be achieved by these premiS@ally, this article reflects on the

action that may be taken by ASIC if an enforcealnldertaking is not complied with.
This article also considers the origins of the sancand takes into account the

enforceable undertakings accepted by ASIC from 1@88 date this sanction became

available to this regulator) to June 2007.

| | NTRODUCTION

“Marina Nehme is an Associate Lecturer at the Sabidoaw, University of Western Sydney.
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The Australian Law Reform Commission (“the ALRC"asnoted that the regulators in
Australia have a range of sanctions at their dspo3he ALRC’s research shows that
there are approximately 2,400 regulatory sancti@vipions in areas such as aged care,
aviation, banking, border control, customs, envinental protection, social security,
corporations and trade practices. One of thesetisas is enforceable undertaking.
Such a sanction has been introduced in the Auatralystem for the first time in 1993.
This article will analyse the use of this sanctignthe Australian corporate regulator, the
Australian Securities and Investments CommissidBl(A.

An enforceable undertaking can be described asmipe enforceable in colfrtlt takes
the form of a settlement in which the alleged offen (who may be called “the
promisor”) and the regulator (for the purposeshad paper, the Australian Securities and
Investments Commission (“ASIC”)) start their negtibn in relation to the alleged
breach. Following this negotiation, the promisadertakes to comply with the law, to
take the necessary steps to prevent future breachdke law, and to implement
corrective action in case the alleged breach ateoutsiders. In return, the regulator
promises not to take legal action against the psomin relation to the alleged breach.
As in the case of a settlement, the breach of &regable undertaking is not considered
contempt of court. However, thRaustralian Securities and Investments Commissidn Ac
2001 (Cth) (“the ASIC Act"} gives ASIC the power to enforce an undertakingaart.

If the court orders the promisor to comply with #&orceable undertaking, a breach of
such an order will then constitute contempt of tour

This article is divided into four parts. The figgart considers the origins of the sanction
of enforceable undertakings. The second and ttarts pespectively look at the nature of

the enforceable undertakings and ASIC’s policy etation to the use of enforceable

! Christine Parker Restorative justice in business regulation? Thetfalian Competition and Consumer
Commission’s use of enforceable undertakings”, p¥@dern Law Review 209-246;

Marina Nehme “Enforceable Undertakings in Australi@ Beyond”, (May 2005) 18ustralian Journal of
Corporate Law68- 87.

% Australian Securities and Investments Commissidnsa®3AA and 93A.

% Australian Securities and Investments Commissidnsa®3AA(4) and 93A(4).
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undertakings. The fourth part examines the gofalseosanction. The fith part takes into
account ASIC’s strategy in relation to the enforeemof enforceable undertakings.
Lastly, the six part compares enforceable undertgkiwith other similar sanctions

available overseas.

Il ORIGINS OF THE SANCTIONS
The first Australian regulator that was given thewpr to issue an enforceable
undertaking was the Australian Competition and @oms Commission (“the ACCC”)
in 1993. The Australian Parliament introduced thasiction because of problems that
appeared in relation to the regulatory use of adhmative resolutions. This was
especiaaly the case because the ACCC applied thenjayof enforcement when dealing
with breaches of the ldwand it is important as a consequence that thetisascat the

regulator’s disposal are effective.

* ACCC,Report on Enforcement Strategies Associated wittNtional Appliance and Equipment Energy
Efficiency ProgramMarch 2000, <www.accc.gov.au> at 1 August 2007.
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fimihal actior

Civil action

Administrative resolution

Simple resolution

Referral or advice

Figure 1: The use of the pyramid of enforcement byhe ACCC®

Figure 1 characterises the scheme used by the Ate@fe 1993. Basically, the ACCC
uses the sanctions at the bottom of the pyramidetd with minor offences, and starts
court action when dealing with major offenée®reviously, it was quite common for the
ACCC to decide not to take tough enforcement actgainst possible regulatory

breaches, on the basis that it could achieve aabkptcompliance with potential

® This pyramid is based on Braithwaite and Ayresamyid of enforcement. This author has modifidayit
adding a mix of sanctions available to the ACCC.
® ACCC, above n 4.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

offenders through administrative resolution. Adrsirative resolutions are basically the
equivalent of a settlement. They may include agongpassurances from the alleged
offender to stop the conduct or otherwise modifgitttommercial practices to ensure
compliance with the law. However, such resolutitacked formal legal enforceability
and it was doubtful whether they were legally ecéable.

As a result, the Griffith and Cooney Committeessommended that the ACCC should be
given statutory powers to accept undertakings whate legally enforceable.
Accordingly, the enforceable undertaking provisiomsre introduced to the system to
legitimate and formalize the negotiated agreementsred into between the ACCC and
alleged offenderS When the Bill inserting s 87B into thigade Practices Act 197¢Cth)
was introduced, the then Attorney-General explaitmedpurpose of the provision in his

second reading speech, as folloWws:

“It has proved efficient in some cases for the Cassion to avoid prolonged
litigation by accepting undertakings from businesse cease particular
conduct or to take action which will lessen theeotfise undesirable effects of
their conduct. This approach has been used in @gmate cases for several
years and has avoided considerable cost to bothGbmmission and the
businesses concerned. Atthe same time the ouddmame been demonstrably

advantageous to affected third parties and to camexs generally.

Recognizing the importance and desirability of @fiog the Commission a
flexible approach to the resolution of trade prae8 matters, the Government
has decided to provide legislative recognition bistpractice. This will

"House of Representatives Committee on Legal amsi@ational Affairs Mergers, Takeovers and
Monopolies: Profiting from CompetitiofMay 1989).

® House of Representatives Committee on Legal amsi@ational Affairs,Mergers, Monopolies and
Acquisitions- Adequacy of Existing Legislative @olst(December 1991), recommendation 19; House of
Representatives Committee on Legal and Constitaltidffairs, Mergers, Takeovers and Monopolies:
Profiting from Competitior{May 1989) recommendation 9.

? Australia,Parliamentary DebatesHouse of Representatives, 3 November 1992, 2465 Michael

Duffy, Trade Practices Legislation Amendments B8D2, Second Reading Speech).
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promote a greater public awareness of the rangepdions available in the
administration and enforcement of the Act. By plog for the
enforceability of undertakings, the scheme will oge the need to rely on
means outside the Act to enforce undertakingspghaple have given, should
this prove necessary.”

The then chairman of the ACCC, Alan Fels, stronglypported the provision as a
regulatory tool stating that “legally enforceabtedartakings ... (have) made the Act both
more effective and helped avoid court procedut®sThe ACCC'’s power to accept an
enforceable undertaking appears broadly definestti® 87B(1) of th&rade Practices

Actstates:

“The Commission may accept a written undertakingegiby a person for the
purposes of this section in connection with a maitteelation to which the
Commission has a power or function under this Attdr than Part X).”

In short, s 87B constitutes a form of intermedsdaction. It provides a more formal and
more powerful deterrent than simple administratesolution in seeking compliance, but
avoids the legal and financial severity and the lipityp associated with protracted
litigation.™* Furthermore, this section was extremely populiéh the ACCC because it
introduced a range of measures to prevent certiaches of the law. From 1993 to
June 2007, the ACCC accepted over 800 enforceatadlertakings. Due to the apparent

success of the use of enforceable undertakingh®yACCC, other regulators at both

19Bills Digest No. 164 1999-2000 Aviation Legislati@mendment Bill (No 2) 2000,
<http://www.aph.gov.au/Library/Pubs/bd/1999-2000/28164.htre at 30 December 2004.

! Christine ParkerArm-Twisting, Auditing and Accountability: What tégtors and compliance
professionals should know about the use of enfbieamdertakings to promote complian(@resentation
to the Compliance Institute, Wednesday 28 May 2803bourne), 7,
<http://www.cccp.anu.edu.au/Parker_ACI _280503>m@itf31 December 2004.

2From 1993 to 2007, the ACCC accepted over 750regdble undertakings.
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federal and state levels lobbied successfullyHerintroduction of the sanction into their
own regulatory systents.

For instance, ASIC was given the power to accefareaable undertakings in July 1998
by the Financial Sector Reform (Amendments and TransitidPravisions) Act 1998
(Cth)}* Item 11 of this Act allowed ASIC to accept a veit undertaking, which may be
enforced by a court where the court finds thatuhdertaking has been breached. The
Explanatory Memorandum noted that, under s 93A,CA&ill be given the power to
accept a written undertaking without first havimggo to court® As a consequence of
the passage of thieinancial Sector Reform (Amendments and TransitiGtravisions)
Bill 1998 (Cth), the provisions related to enforgkeaundertakings are today contained in
ss 93AA (generally) and 93A (in relation to registe managed investment schemes) of
the ASIC Act'® These two sections are similar in content toB 8f7the Trade Practices
Actand it is due to this similarity that the coufjtislgements in relation to these sections
are regularly cross referenced.

Il N ATURE OF ENFORCEABLE UNDERTAKINGS

Enforceable undertakings may be considered as miméadrative sanction. However, if
we look closely at the way enforceable undertakengsused, this sanction does not fulfil

the characteristic of an administrative sanction.

An administrative sanction is usually viewed ascsians imposed by regulatory agencies
or by regulator’'s enforcement of legislation, witihantervention of a court or a tribunal.

Enforceable undertaking does comply with this dadin because it is a form of

3 Marina Nehme, “Enforceable Undertakings in Ausdrand Beyond”, (May 2005) 18ustralian Journal
of Corporate Lawg8- 87; Most of the occupational health and safegulators today have the sanction of
enforceable undertakings at their disposal.

Financial Sector Reform (Amendments and transiti®navisions) Act 1998§Cth), amendingf the
Australian Securities Commission Act 1983h), Item 11.

'* Explanatory Memorandurfjnancial Sector Reform (Amendments and transiti®mavisions) Bill

1998 (Cth).

18 ASIC Act 2001Cth), s 93AA and 93A.
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settlement that does not require the court interfee. However, the ALRC notes that in
case of true administrative penalties the regulaésrvery limited discretion in relation to
the manner in which it may use the administratiaecsion. The legislation will specify
the guideline for their use and the manner in witiehpenalty is calculated. In the case

of an enforceable undertaking, there are no statgoideline in relation to the manner
the sanction is used. It is up to the regulatode¢oide on when to use the enforceable
undertaking and how to use it. Section 93AA(1dhef ASIC Act notes the followin*

‘ASIC may accept a written undertaking given byeaspn in connection
with a matter in relation to which ASIC has a ftioc or power under
this Act.’

In ASIC v Edward$’® the court pointed out the wide import of the wofidisconnection

with” that are present in s 93AA of the ASIC Acthis means that ASIC has very few
limitations in relation to its use of enforceabledertaking. As a consequence,
administrative resolution was classified by the ALRas a ‘quasi-administrative

penalty’?

The ACCC also attempted to define the nature ofeaforceable undertaking. In
Australian Petroleum Pty Ltd v ACGE Australian Petroleum applied for a review of
the enforceable undertaking it had given to the 8CGd for an amendment of its terms.
The ACCC argued that such a review is not withen¢burt’s power since an enforceable
undertaking is a contraé:

“The content of an undertaking is a matter of agneat... A contract
entered into by a corporation under a general powerenter into

contracts is not given force and effect by the emgpmng statute; the

7 pustralian Law Reform Commission (ALR@ecuring Compliance: Civil and Administrative Peigal
in Australian Federal RegulatigiDiscussion Paper No 65 (2002) 59.

18 ASIC Act, s 93A(1): This section has similar carit® s 93AA(1)

9 Australian Securities and Investments CommissiBdwards[2004] NSWSC 1044, [16].

9 ALRC, above n 17, 100.

L Australian Petroleum Pty Ltd v Australian Competitiand Consumer Commissi(#997) 73 FCR 75.
22 Australian Petroleum Pty Ltd v Australian Competitiand Consumer Commissi¢#997) 73 FCR 75

(submission).
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validity and effect of the contract being deterrdineby the ordinary laws
of contract... The action [resulting from enteringoinan enforceable

undertaking] is contractual, not statutory.”

According to the ACCC'’s reasoning, since an enfalbdé® undertaking is a contract, it
cannot be varied without the approval of all refgvparties. Courts are usually reluctant
to engage in the judicial review of contractual d&dbur. Accordingly, a review of an

undertaking is not possible. However, Lockhadaktthe view that the power to accept
an enforceable undertaking is not contractual. dinority really comes from s 87B of
the Act and as a consequence is statutory in naRue to this statutory nature, the
ACCC can enforce an undertaking in court in casa bfeach of the terms. A breach of
a court order then constitutes contempt of couktcordingly, the court rejected the

ACCC'’s argument, finding that an enforceable uralemgy cannot be defined as a

contract.

In its annual report, the ACCC usually classifiafoeceable undertakings as a form of
settlement® However, it is important to remember that sucketlement is special in
nature because its terms are available to the qudid these terms are subject to
enforcement in court based on s 87B(4) of the AStich a characterisation may also
apply in relation to ss 93AA and 93A of ASIC Act.

This lack of statutory guideline in relation to thee of enforceable undertaking has cause
for concerr* However, ASIC and the ACCC have remedied to sactterns by issuing
clear guidelines in relation to the manner in whitley would use the sanction of
enforceable undertaking. Such an approach is weddobecause it ensures greater

transparency in relation to the use of enforceahttertakings. Furthermore, the fact that

% ACCC,ACCC Annual Report 1995-199517.
* Frank Zumbo, “Section 87B Undertakings: There'$#\ncounting for such Conduct!” (1997)Gade
Practices Law Journall21.
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all enforceable undertakings are available to thblip and can be found on ASIC’s

website also protect the regulated community from@ossible abuse of the system.

IV Asic’sPoLicy IN RELATION To THE USeE OF ENFORCEABLE UNDERTAKINGS

Practice Note 69PN 69”) sets out ASIC’s views on the policy, irgestation and

operation of ss 93A and 93AA of the ASIC Act. PArtdescribes the circumstances
under which ASIC will accept enforceable undertgkinPart B gives examples of
acceptable and unacceptable terms in an enforceallertaking. Part C identifies the
consequences of a breach of the terms of an ukdegthy the promisor. Part D explains
the circumstances under which ASIC will agree toyvar withdraw an enforceable

undertaking.

In March 2007, PN 69 was replaced by a new guidekimforceable Undertakings: an
ASIC Guideg('The ASIC Guide’). The new guideline takes intansideration PN 6@nd
builds on it by responding to the questions andl@ms that were raised when dealing
with entering into undertakings in the past. Thadg is divided into four sections.
Section 1 covers what is an undertaking. Sectierains the circumstance under which
ASIC will accept an undertaking. Section 3 notes #tceptable and unacceptable
terminology in the enforceable undertakings. Sec#o explains what happens if an

undertaking is breached.

Enforceable undertakings are commonly used by cammpand individuals as a way to
avoid unnecessary litigation. However, ASIC wilitrenter into an undertaking that does
not offer a more effective regulatory outcome tbémer penaltie$> For example, in the
enforceable undertaking entered into with Multiplesl, ASIC stated thaf

% ASIC, Enforceable Undertakings, an ASIC Guiiéarch 2007), at 3.8 <www.asic.gov .au> at 26 April
2007.
% ASIC, Enforceable Undertaking: Multiplex LimiteBpcument No 017 029 205 (20 December 2006).
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“In considering whether to accept this enforceabtedertaking ASIC has
taken into account that the undertaking would pdeva more appropriate

regulatory outcome than a civil penalty proceeding.
The use of enforceable undertaking by ASIC is ngiga of weaknace nf tha rany|ator. |t

actually illustrates the fact that the regulatoapplying the py 'ment as

seen in Figure 2.

License re\>\<<cati(

License
suspension

Criminal penalty

Civil penalty

Enforceable undertaking

Persuasion/warning letter/ Educatio
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Diagram 2: Enforcement pyramid®’

ASIC usually uses court action as last re$brtEnforceable undertaking may be
considered at an earlier stage to deal with mimeathes of the laf.Accordingly, the

corporate regulator operate on the basis that bietter to start with dialogue and then
employ sanctions higher up the pyramid as the ocondwes up in severity. The

application of the pyramid allows the regulatouse its full arsenal in appropriate cases.

The use of enforceable undertaking by ASIC has loeénised by some because it may
decriminalisation serious offenc&®sHowever, this is not necessarily the case because
ASIC takes into account, when accepting an enfieeandertaking, the fact that the
alleged breach of the law is inadvert&ntThis may distinguish the conduct that led to
the acceptance of an enforceable undertaking frémeroconduct that may lead to
criminal offences since the later conducts usui@yolve an element of dishonesty or

recklessness or that the conduct may adverselgtdffe market.

To ensure further transparency and fairness intioelato the manner enforceable
undertakings are accepted, ASIC Guide outlines doitical considerations that are taken

into consideration when determining if the regulaioould accept an undertaking:

* What is the position of the consumers and invesidrese interests have been, or
may have been, harmed by the suspected conduct@n \Attepting an enforceable

undertaking, ASIC does not need to consult withiwis of the alleged breach. This

" This pyramid is based on Braithwaite and Ayresapyid of enforcement.

% This is confirmed by as study conducted by Heled,BDavid Chow, Jarrod Lenne and lan Ramsay,
‘ASIC Enforcement Patterns’ (Centre for Corporagéaviand Securities Regulation, The University of
Melbourne, 2003), Xiv.

29 ASIC, Annual Report 2000-20027.

% Neil Andrews, “If the Dog Catches the Mice: TheiCsettlement of Criminal Conduct under the
Corporations Act and the Australian Securities lawéstments Act” (2003) 1Bustralian Journal of
Corporate Lawl37, 154.

3L ASIC, Regulatory Guide 10@nforceable undertaking$.
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has been cause of conc&rbecause in a number of cases the alleged breatteth
to the undertaking has had a negative impact od garties. However, ASIC usually
takes the affected people into consideration. Aamgde that illustrates the fact that
ASIC may take into consideration the position ofdiparty may be seen in the case
of Multiplex. ASIC ensured the protection of thevéstors who might have been
affected by the alleged offence through the acceetaf an enforceable undertaking.
Multiplex Ltd undertook to pay an amount up to $8Rlion in total to settle claims
of ultimate beneficial owners in respect of pataciMultiplex stapled securities.
What is the effect of the enforceable undertakingtiee regulated population as a
whole?

What is the effect of the enforceable undertakingtite regulated person’s future
conduct? Will it deter the alleged offender framture breaches of the law?

How will the community benefit from entering intm andertaking? A number of
promisors have agreed to implement community sesvigrojects as part of their
undertaking. For example, ASIC believed that Ma&hAnthony Casey allegedly
failed to act efficiently in the performance of hdsities as a holder of a dealer’s
license. In 1999, he entered into an undertakiitg WSIC in which he agreed to
refrain from acting as a representative of a deatemvestment advisor for two
months and to fulfil some educational requiremertt® also promised to cooperate
with ASIC and the Australian Securities Exchangéhmpreparation and presentation
of seminars in Sydney and Melbourne that would penoto all designated trading
representatives. The presentations and seminars werconsider issues of law,

practice and procedure relevant to acting as @deditrading representative.

In accordance with its guidance, ASIC will consitlez following factors before entering

into an undertaking:

Was the alleged breach of the law inadvertent? tumber of undertakings, ASIC

acknowledges that the breach was inadvertent.

% Zumbo, above n 24, 121.
%3 ASIC, Enforceable Undertaking, Michael Anthony &asDocument No 008547357 (9 July 1999).
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* Was the alleged breach a result of the conducnhefar more individual officers or
employees of the company?

* What is the level of experience and seniority eféifileged offender?

» Has the alleged offender co-operated with ASIC? tbshe undertakings accepted
by ASIC include a clause that acknowledges the tfaat the promisor co-operated
with ASIC.

» Is the alleged offender prepared to publicly ackedge ASIC’s concerns in relation
to the conduct? The enforceable undertakings lysbhalle a clause stating that the
promisor acknowledges ASIC’s concern. Such a elagsnot an admission of
liability.

* Will it achieve an effective outcome?

* Is the person likely to comply with the enforceabitelertaking? This is an important
requirement since ASIC does not usually monitorselp the undertakings. The
corporate regulator will leave it to the promisorto an independent expert hired by
the promisor, to monitor its compliance with thedartaking. There is a high reliance
on self-regulation. Such self-regulation may besidered as a form of ‘corporate
probation’. ** ASIC may use the threat of enforcement of the dafling to
encourage that a company implement a self-regulagigstem in relation to the
enforceable undertaking. The regulator uses th®ragable undertaking to

implements measures that may prevent future bredae occurring?®

The ASIC guide notes that ASIC will not accept afoeceable undertaking in relation to
a matter that has been referred to a specialisy bod determination or resolution.
However, is there a specific category that ASI@ess when accepting an enforceable
undertaking?

V THE TARGET

% Christine ParkefThe Open CorporatiofCambridge University Press, 2002) 261.
% This will be discussed in more detail in the paapg entitled ‘The Aims behind entering into an
enforceable undertaking.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

The process of entering into an enforceable unkiagamay be initiated by a company,
an individual or a responsible entity, or as a ltesua discussion with ASIC. However,
ASIC cannot compel a person to enter into an eefiyte undertaking. Similarly, a

person cannot oblige ASIC to accept an enforceatdertaking’®
A Problem with Private nature of enforceable undeirigk

This private nature in relation of enforceable uteléng negotiations reduces the
transparency of the enforcement process as opgosa#ting action in the courts. This
may lead to “arm-twisting” by the more powerful fya’ For example, the ACCC was
criticised for using enforceable undertakings tdlybwr arm-twist businesses into
complying with its directives and to extract unjfistl and expansive promises from the

alleged offender®

However, it is important to note that the ACCC hasponded to the concerns identified
by the research conducted by Christine P&tkerrelation to its enforcement work and
the regulator has taken preventive measures ihael a number of issues raised in the
study®® Additionally, both the ACCC and ASIC are williig consider the variation of
the enforceable undertaking accepted when nee&eth a possibility will lessen any
possible abuse of the system and may show theategsil flexibility when dealing with

the business community.

% ASIC Act, ss 93AA(1) and 93A(1).

37 Karen Yeung, The Public Enforcement of Austratampetition Law (2001, Australian Competition
and Consumer Commission), Chapter 5.

% Christine Parker, “Arm-Twisting, Auditing and Aasatability: What Regulators and Compliance
Professionals Should Know about the Use of Enfdrieedndertakings to Promote Compliance”
(Presentation to the Australian Compliance Instit@8 May 2002) 15.

% The ACCC commissioned Parker’s research (in 28R) through the Regulatory Institutions Network
in order to ascertain whether its approach had bieappropriate, to point out actual and poténtia
problems and overall to make recommendations tedkgits regulatory practice.

0 Louise Sylvan (ACCC Deputy Chair), “Future Progfitworking with the ACCC” (Melbourne
Spetember 1 2005), at
<http://www.accc.gov.au/content/item.phtml?itemId6391&nodeld=a5b95d899226 ch9db64fch45b4674
b0f&fn=20050901%20ACI.pdf viewed on 11 October 2007.
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However another problem that may appear is inicglab the review of ASIC’s decision
to accept or reject an enforceable undertakingti®@e244(2) of the ASIC Act does not
expressly list the decision to accept or rejeceeng into an undertaking among those
decisions that may be reviewed in the AdministetAppeal Tribunal. Accordingly,
ASIC will assess and decide which sanction shoeldgplied' If the regulator believes
that enforceable undertaking is not an appropiateation to the problem than it will
reject entering into an enforceable undertakindghwite alleged offender and such a
decision may not be reviewét Such lack of review may cause some concerns in
relation to the transparency of the undertaking.owklver, such concerns may be
tempered due to the fact that an enforceable waidaeg is a form of settlement and
requires approval of all parties involved and teedtlement may be varied in certain
circumstances with the approval of ASIC. Furtherenowhen ASIC enforces an
undertaking in court, the courts may look at tlreuanstances that led the promisor and
the regulator to accept an undertaking. ABCC v Signature Security Group Pty d
the ACCC sought injunctive relief, declarations amdlers in respect to Signature
Security Group Pty Ltd's promotion of its securdystems to the public. Additionally,
the ACCC alleged that Signature Security Group IRt/ (Signature) breached certain
provisions of an enforceable undertaking it gavehis ACCC. When enforcing the
undertaking entered into by the ACCC with Signatusone J considered if the

*L ASIC has a number of administrative and quasicjabadministrative sanctions at its disposal sash
banning order, revocation of licences, infringemuestices...

“2 However, even though ASIC’s decision to accepteject an undertaking cannot be reviewed by the
AAT, the decision of the AAT in the case R& Donald and ASIC(Australian Securities and Inaesits
Commission v Donald2003] FCAFC 318 (2003) 136 FCR (2003) 203 ALR 56% (to enter into an
undertaking on behalf of ASIC to remedy certainciart) may indicate that the AAT looks positively at
the sanction of enforceable undertakings and cersithis remedy to be a solution when a banningrord
under review is starting to have a punitive effaggn in instances where ASIC believes that thadtifsns

lay at the more serious end of the scale.

3 Australian Competition and Consumer Commissiorguaiire Security Group Pty L{d003] FCA 375,
(2003) 52 ATR 1. Even though this case is in refatb the ACCC, the court’s judgements in relatimss
93A and 93AA of ASIC Act and s 87B of tHeade Practices Adre regularly cross referenced.
Accordingly such a judgement also apply to ASICase it enforces the undertaking in court.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

undertakings were properly given by the promisat properly accepted by the ACCE.
This will be added protection for the promisor amtl diminish the need for any review
of the AAT.

B Companies and individuals subject to enforceablgeutakings

Even though there is no review process in relaiotine use of enforceable undertaking,
the register of enforceable undertaking helps usrdene the parties that are usually
subject to an enforceable undertaking. When laplah ASIC’s register of enforceable

undertakings, it becomes apparent that the majarityhose that gave enforceable
undertakings were companies. This trend is notmeabhuse we are in a society where
corporations are an essential part of our existancethe influence of such organisations
is felt more and more every day. As a resultjthst way to deal with these entities is by

negotiating with therf’

As for the individuals that accepted the enforceabidertakings, in 1998 ASIC seemed
to target company directors who had breached theactors’ duties. But with every
year, there seems to be a slide in the number retctirs targeted for enforceable
undertakings. Most recently, ASIC seems to beetaivg another category instead:
individuals dealing with securities and investmadvice. From 1999 to 2006, this was
the dominant group of individuals who give enfotsleaundertakingd® Most of the
offences allegedly committed by the individuals evém relation to breaches of their
duties as securities dealers or investment adviddasvever, from January 2007 to June
2007, the three individuals who entered into erdalde undertakings with ASIC did not
deal with securities and investment advice. One avaguidator while the other two were

auditors, and the undertakings were in relatiobréaches of their respective duties.

*bid, [38].

5 ASIC, Register of Enforceable Undertakings <hitpav.asic.gov.aw at 30 June 2007. There are 274
undertakings listed in the register of enforceaividertakings.

% Ibid.
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When looking at the register of enforceable undengs, it becomes obvious that from
1998 until June 2007, most of the companies wha ganvforceable undertakings were
involved in financial services. As a consequemgecan say that ASIC seems willing to
give enforceable undertakings to people in thdtfielt is also important to note that
companies of all shapes and sizes have entereduimtertakings with ASIC. Listed
companies, unlisted public companies and propysietampanies have all entered into
undertakings with ASIC. Accordingly, undertakirggm be seen as a sanction that can be
adapted to any type of alleged offender, be it mmany or an individud’ A few
examples of frequent alleged offences that werejestlto undertakings are the

following:

* operating and managing an investment scheme withbcénse;

» carrying on a business of securities or investradmice without a license;
* managing an unregistered investment scheme;

* concems related to compliance;

e carrying on a business as an insurance companypuwtithlicense;

* misleading statements in prospectuses; and

* lack of disclosure.

However, from January 2007 to June 2007, ASIC oatgepted an enforceable
undertaking from one company. The enforceable uaklielg was in relation to financial

services?

Some enforceable undertakings have been given fpoxaions and individuals at the
same time. Usually, in this case, the individwais the directors of the companies giving
the enforceable undertakings. The individuals wiually agree to ensure that the

company will comply with the undertaking. If thddes not happen, then the individual

A7 (i

Ibid.
8 ASIC, Enforceable Undertaking: First Capital FiciahPlanning, Document No 017 029 207 (11 May
2007).
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and the company will find themselves in breachhef tindertaking. The risk that they
will be held liable for the breach is an incentiwe directors to ensure the compliance of

their company with the terms of the undertakifgs.

It is important to remember that the alleged ofeenthat may lead to an enforceable
undertaking can cover wide areas of the law. Hawrean overview of enforceable
undertakings shows that even though, from 1998utwe 2007, ASIC accepted 274
enforceable undertakings, a large number of thederazable undertakings were in

relation to alleged breaches of financial servieas This is shown in Figure3.

80

—— EU
—=—EUonFSL

12

0 T T T T T T T T 1
1998 1999 2000 2001 2002 2003 2004 2005 2006

10

Figure 3: Enforceable undertakings and financial sevice law®"

Figure 3 illustrates the fact that most of the erdable undertakings that were accepted
by ASIC were in the area of financial servicestha year 2006, for example, 12 out of

the 14 undertakings were in relation to allegeddohes of financial services provisions.

9 ASIC, Register of Enforceable Undertakings <hitphv.asic.gov.as at 3 June 2007.
%0 bid.
*! |bid. For the purpose of this figure only, enfabk undertaking is abbreviated to EU.
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VI THE AIMS BEHIND ENTERING INTO ENFORCEABLE UNDERTAKINGS
Although the overall purpose of enforceable undangs is, like all enforcement powers,
to secure compliance with thi@orporations Actit is essential to specify the particular
purposes for which the power might lawfully be usefls an administrative sanction,
enforceable undertakings need to fulfil the goalan§y administrative sanction. In its
1994 report,Compliance with the Trade Practices Act 19%#e ALRC recommended
that administrative actions (such as enforceabl@eriakings) should achieve one or

more of the following purposes:

» preventing similar offences from occurring again;
» protecting the public by stopping the offending doct; and/or

e cofrrective action.

Accordingly, when entering into an enforceable utadeng, ASIC hopes to achieve the

following goals:

* protecting the public to ensure general and petstetarrence;
* implementing preventive measures to prevent futueaches, for example by using
compliance or educational programs; and

* implementing corrective measures such as compensaticorrective advertisement.
These goals can be achieved through a series ohigee given in an enforceable
undertaking. The content of each undertaking depesd the gravity of the alleged

offence. The most common undertakings ar¥ to:

» stop committing the alleged offence;

%2 Australian Law Reform Commission (ALR@pmpliance with the Trade Practices Act 19Réport
No 68 (1994) 38.
3 ASIC, Register of Enforceable Undertakings <hitpiv.asic.gov.as at 7 January 2005.
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* put a compliance program in place;

* agree to a voluntary self-ban;

» fulfil certain educational requirements;
* compensate affected parties;

* be involved in community services; and

» disclose the undertaking to a certain categoryeopje.

Other promises, like deregistering a company aispesuding or revoking a license, may
also form part of an undertaking. However, theyywsed considerably less often then the
promises mentioned above, and are not discusgbdsiarticle.

The seven main promises mentioned above interaenhwdealing with certain alleged
offences. Figure 4 is the author’s graphical espion of this interaction.
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Figure 4: The interaction of the different promisesin undertakings

Promises, such as stopping the alleged breacledah and imposing a voluntary ban on

the promisor, are aimed at protection of the pufllltese promises ensure protection by
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deterring the promisor from committing the allegeéach again. They also influence
outsiders, who will think twice before committingrslar breaches, knowing that ASIC
will take action against them. The goals of thenpises, such as the implementation of a
compliance program and the push for educationtregrevention of future breaches of
the law. The promisor will be aware of the law amitl implement safeguards for the
prevention of similar breaches. The aim of disafes compensation and community
services is to correct the damage that the alleffedder caused. Such promises have an
impact on third parties however they do not demdhe rights of victims of the alleged
breach.

One prominent example that illustrates these asntisa case of Multiplex Ltd. ASIC was
concermed that Multiplex had breached the contisudlisclosure rules. As a
consequence of ASIC’s inquiry into the matter, Mpdtx entered into an enforceable
undertaking with ASIC, in which it promised to coemzate the investors for their loss
and to engage an external consultant to reduc@dhsibility of a similar breach from
occurring> In this example, the enforceable undertaking ptetéthe public through a
quick resolution of the problem. It also had awverdive effect by ensuring that
Multiplex’s compliance program improved, thus guagd against future breaches.
Additionally, the enforceable undertaking dealthnilhe results of the alleged breach by
forcing Multiplex to pay $32 million to people affeed by the alleged breach.

In another example, ASIC was concerned that Moagagl General Financial Services
Pty Ltd was selling products in contravention sflitence restrictions. Additionally the
regulator believed that this licensed securities@tevas contravening its obligations as a
securities dealer by failing to properly train aupervise the representatives involved in
selling certain financial products. An enforceabelertaking was entered into in which
Mortgage and General Financial Services Pty Ltdewodk to stop the sale of the
product and to send letters to clients notifyingnthof the enforceable undertaking and of

* ASIC, Enforceable Undertaking: Multiplex LimiteBpcument No 017 029 205 (20 December 2006).
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their rights to rescind their agreement with thermpisor if they wish to do so. The
company also promised to ensure that license donditere complied with through the
establishment and implementation of certain compkameasures. It also undertook to
ensure that its representatives completed the sagesaining” In this case, it can be
seen that the public was protected through ASICt®a since the organisation stopped
the breach. ASIC took corrective action to fix temsequences of the alleged breach by
ensuring that the promisor publicised its actiothi® clients and by informing the clients
of their rights. Finally, the undertaking prevehfature breaches of the license condition

from occurring through the establishment of com@&measures and staff training.

Another example where the goals of an enforceabtietaking were achieved is the
enforceable undertaking given by Robert Hugh IddorASIC. In this case, ASIC
suspected that Iddon was promoting investment sekdhat were not registered under
the Corporations Actand that he did not hold a license to deal in seesror to provide
investment advice. As a result of such allegedoa¢thASIC entered into an enforceable
undertaking with lddon in which he undertook topstus conduct, inform his clients
about the content of the enforceable undertakind,avise the clients of their rights to
receive a refund. Additionally, Iddon promised mmtdeal with investment advice until
he had been issued a lice8€lhus, the enforceable undertaking protected thipby
stopping the alleged breach from occurring. Theeutaking also led to the rectification
of the consequences of the alleged breaches thitegtisclosure of the undertaking to
the affected clients and through the offering ofedund to those people. Such an
undertaking may have resulted in the return of mtiren $90,000 to investors.
Additionally, this undertaking prevented future &ckes through the promise not to deal

with securities or investment advice without arise.

VIl ENFORCEMENT OF ENFORCEABLE UNDERTAKINGS

%> ASIC, Enforceable Undertaking: Mortgage and Gerféirmncial Services Pty Ltd, Document No
01702960 (17 October 2002).
% ASIC, Enforceable Undertaking: Robert Hugh Idddocument No 008 547 513 (27 April 2001).
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When ASIC discovers that an enforceable undertakagybeen contravened, it will not
go directly to the court to enforce the undertakirsing ss 93A(4) and 93AA(4) of the
ASIC Act.

Rather, if an undertaking is not complied with, 8Slsually enters into negotiations with
the alleged offender. If the consultations fai§I& then commences an action in court.
For instance, Perpetual Plantations of Australial®d entered into an undertaking with
ASIC on 10 February 2003. The company allegedlgraied unregistered managed
investment schemes. It promised in the undertakingtop operating an unregistered
scheme. The company also agreed to take all reagesstions to enable it to change its
type from a proprietary company to a public compdrBut it failed to comply with the
terms of the initial undertaking. Accordingly, tbempany proposed to ASIC to wind up

all its unregistered schemes in May 2005. ASI@adtto this proposai.

In case the promisor breaches the undertaking, ASd@etimes encloses another
promise within the first undertaking. ASIC maytstthat if the alleged offender does not
comply with the undertaking, more drastic undengki will come into play. For

example, on 22 June 2000, Neil John White and ®aimer Meuwissen gave ASIC an
undertaking in relation to their alleged breachéshe duties of a representative of a
securities dealer. In it, they promised to putplace a compliance program and to
disclose the undertaking to their clients. Howeve8IC added an extra clause to the
undertaking stating that if the undertaking wasabhed in the future, both promisors

would agree to a voluntary ban from dealing witbusiies or investment advice.

" ASIC, Enforceable undertaking: Perpetual Plantatiof Australia, Dee Dee Fleming (formerly Margaret
Dianne Fleming) and Donald Brownlie Fleming, Docuaindos 0170290701702907801702907910
February 2003).

8 ASIC, “South Australian pistachio plantation scheetm be wound up” (Press release, 23 December
2004)
<http://www.asic.gov.au/asic/ASIC_PUB.NSF/byid/BEFB6ADCB3091CA256F720082AD52?0pendoc
ument accessed 6 May 2005.

%9 ASIC, Enforceable Undertaking: Neil John White &ildn Rainer Meuwissen, Document No
008547449 (22 June 2000).




- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

It can be clearly seen that in this case there avasscalation in the gravity of the
additional promise. ASIC started with a relativdilyht undertaking (implementing a
compliance program). But if there was a breacthsf promise, it was willing to move
toward the tougher sanction of a voluntary banthdf breach persisted, then ASIC could

go to court. Such an escalation is illustratedrigyre 5.

Court
actior

In case of breach of tt
undertaking: warning and new
negotiation. The action here
might lead to deregistration or
suspension of license.

Acceptance of an enforceable undertaking by
regulators
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Figure 5: Steps taken when an enforceable undertafi is breached’
The fact that an enforceable undertaking can beread in court is a significant feature
of this sanction. It provides a strong incentive dlleged offenders to comply with the
undertakings they give. They will be aware thah#&y do not comply, they may end up
in court. Such an outcome will not appeal to themthe assumption that they accepted

the enforceable undertaking to escape litigatiothénfirst place.

VIII INTERNATIONAL PERSPECTIVE

The ALRC has noted that enforceable undertaking sanction unique to Australia.

However similar sanctions exist overseas.

A United States

In the United States of America, a consent degeeremedy similar to an enforceable
undertaking. Like an enforceable undertaking, aseot decree may be defined as an
agreement between involved parties. But the siityilastops there because this
agreement has to be submitted in writing to a cdurs only when the consent decree
receives the approval of a judge that it becomesllye binding® In Australia, the
enforceable undertakings are accepted at the tdmtref the regulator without recourse
to the court system. The regulator will only héweyo before a court if an undertaking is
breached? Accordingly, the process of entering into a cons#ecree, even though it
may commence in a similar fashion to an enforcealmelertaking, will differ

dramatically when the decree is placed into thelludrihe court.

% This pyramid is based on Braithwaite and Ayresapyid of enforcement. This author has modified it
by adding enforceable undertakings to the mix n€8ans available to the regulators. lan Ayres dwith
Braithwaite,Responsive Regulatiqg®xford University Press, 1992), at 35-36.

115 U.S.C. § 16.
82 ASIC Act, s 93A(4).
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An introduction of a similar requirement in Austaalin relation to enforceable
undertakings may stop the criticism that Austrakiegulators face in relation to the lack
of internal or external review of an undertakingowever, the American system has its
share of problems. There are concerns that the oway just rubber stamp the consent
decree. The statute has attempted to limit siedhly noting that the court will usually
accept the proposed decree if the decree will sémeepublic interest But, the
legislator did not define what public interest meam\ccordingly, the courts were left to
develop their own standards and they have formdilat@on-statutory indicator that is
based on the perceived advantage that the prometttdment will bring to the public.
The courts will usually look at the competitive iagh of the decree and at its impact on
third parties>’

Even though the consent decree provisions diffemfithe enforceable undertaking
provisions, both remedies save agency resourcessimilar remedy to enforceable

undertaking can also be found in the United Kingdom

B United Kingdom

In the United Kingdom, there is a penalty similar the Australian enforceable
undertaking and it is also called an enforceableeuaking. To differentiate the
enforceable undertaking in the United Kingdom freime enforceable undertaking in
Australia, this article will refer to the undertagiaccepted in the United Kingdom as the
UK undertakings. The UK undertakings are acceptedanany areas and by many
agencies and are considered to be an effectivetovaleal with breaches of the 1&W.
Like in Australia, the UK undertaking is an agreamehere the alleged offender will

undertake to do or not to do certain things. Thenmo involvement of the court except

®15U.S.C. § 16.

% American Bar Association (ABAAntitrust Consent Decree Manual: Section of Angitiaw(ABA,
1979) 8.

% Chief Inspector Drinking Water Inspectordbginking Water for Wales Annual Report 2001,
(Department for Environment, Food and Rural Affa2@801) 11,
<http://www.dwi.gov.uk/cymru/pdf/english.peifat 31 December 2004.
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when there is a need to enforce the undertakingtdue breach of the terms of the
undertaking by the alleged offender. Unlike thesthalian procedure, the breach of an
undertaking in the United Kingdom constitutes ananal offence attracting a prison
sentence of up to two years and/or a fitheThis may be undesirable in Australia
especially due to the fact that enforceable unlers are a quasi administrative
sanction and should not have a punitive effect. ndttering that a breach of an
undertaking automatically is an offence may be ueptable especially due to the lack of

merit review of this sanction.

IX C ONCLUSION
An enforceable undertaking is a new form of setdetnThis sanction has an edge over
other negotiated penalties because of the abifilkRIC to enforce the undertaking in
court in case of non compliance. Furthermore,dhisction allows regulators to be more
proactive when dealing with breaches of the lawroligh the promises given in an
enforceable undertaking, ASIC may prevent breadtoes occurring in the future. The
undertakings also consider the impact of the atlegence on third parties. The
importance of the sanction of enforceable undemtaks also emphasised due to the fact
that ASIC will use the remedy of enforceable unalkartg to provide a more effective

regulatory outcome than non-negotiated, adminisg&air civil sanctions.

% The Insolvency Servic€ompany Director's Disqualification Act 1986 ands@ialified Directors
<http://www.insolvency.gov.uk/quidanceleaflets/cddauim> at 31 December 2004.




