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INTRAGENERATIONAL EQUITY’ AKEY CONCEPT IN THE UNI  TED
NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE

LAURA HORN"

| INTRODUCTION

‘Intragenerational equity’ concerns equity issuesusring within a generation and this
equity can occur within states and between statesSlobal climate protection will not
succeed without the support of both developed @weldping countri€s and in order to
achieve cooperation to reduce greenhouse gas enssii the future, it is important to
focus upon the role of equity in intemnational eommental law and in theUnited

Nations Framework Convention on Climate Change (GRE)*

At international law the principle of equity remsircontroversial however equity
enables states to take into account the considaraif justice and fairness in the

operation of a rule of international 13w In this paper there is an examination of the

“BALLBLLM (Hons) PhD, Lecturer Univeristy of WestelSydney

! Ronnie Harding, Michael Young and Elizabeth Fish@&ackground Paper Interpretation of the
Principles’ Paper presented at thenner Conference on the Environment: Sustaingbiitinciples to
Practice(University of NSW Institute of Environmental Stest Unisearch, 1994) 21.

2United Nations Framework Convention on Climate QGjefhereinaftetUNFCCQ opened for signature 9
May 1992, 1771 UNTS 107 preamble para 1 (enterta force 21 March 1994). P Hassan, ‘Moving
Towards A Just International Environmental Law' Bimone Bilderbeek (ed)Biodiversity and
International Law: The Effectiveness of InternatibEnvironmental Law(Amsterdam: 10S Press, 1992)
72,74.

% Peter Thacher, ‘Equity Under Change’ (198T)ceedings of the American Society of Internatidaay,
8-11 April, 133, 134.

4UNFCCC opened for signature 9 May 1992, 1771 UNTS 10a&mplde para 6 (entered into force 21
March 1994). Para 6 states "Acknowledging thatglobal nature of climate change calls for theesid
possible cooperation by all countries and theitigpation in an effective and appropriate interomal
response, in accordance with their common but reifféated responsibilities and respective capatslit
and their social and economic conditions.”

*Patricia Birnie and Alan Boylénternational Law and the Environmef2™ ed, 2002) 146.

® Philippe SandsPrinciples of International Environmental La@™ ed, 2003) 152. Seblorth Sea
Continental Shelfases (1982) ICJ Reports 18.
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equitable concept, ‘common but differentiated resalities’ of states as it is elaborated
in the provisions of th&JNFCCC This is followed by a review of the obligationsda
commitments of parties to theNFCCC taking into account the role of transfer of
financial resources and technology by developedtt@ms to developing countries. The
focus in this paper is on intragenerational eduy it is elaborated in tH8NFCCC and
one of the main environmental concepts of equityictv has emerged from the concept
of equity at international laf.This concept is set out in Principle 7 of tRéo
Declaration on Environment and Development (Rio |&=tion) where states have

'common but differentiated responsibilittts’ combat environmental degradation.

I COMMON BUT DIFFERENTIATED RESPONSIBILITY

The application of the sharing of burdens is foundthe concept of common but
differentiated responsibility. This concept hasreutlined in many recent international
agreements and it is stated in Principle 7 ofRieeDeclaratiori® as follows:

States shall cooperate in a spirit of global pasin@ to conserve,

protect and restore the health and integrity offheh's ecosystem. In

view of the different contributions to global eronmental degradation,

States have common but differentiated responsdslitThe developed

countries acknowledge the responsibility that thegar in the

" The other interpretations of equity in internatibfaw will not be included here. See generally &bb
Jennings, and Arthur Watts, (eddppenheim's International La(@" ed, 1993) vol 1, 43-45.

® Sands above n 6 262.

° Report of the United Nations Conference on Enviremnand DevelopmeftNCED), vol I, ch 1, annex
I, ‘Rio Declaration on Environment and Developmerjliereinafter Rio Declaratio, UN Doc
A/CONF.151/26 (1992), 31 ILM 874 (1992) Principle 7

1% Rio Declarationabove n 9. Shawkat Alam, ‘The United Nations’ Aggwh to Trade, the Environment

and Sustainable Development’ (2006)IL3A Journal of International and Comparative L&@7 at 617.
At the time of UNCED when developing countries &grg¢o supportUNFCCC “developed countries
promised to help developing countries by assistirggr capacity building efforts, providing incredse

financial resources, transferring technology...”
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international pursuit of sustainable development view of the
pressures their societies place on the global enwient and of the

technologies and financial resources they command.

Sustainable development also indicates the impoetaof equity in the pursuit of
environmental protection. According to the Worlédn@mission on Environment and
Development, "Even the narrow notion of physicadtainability implies a concern for
social equity between generations, a concern tgitadlly must be extended to equity

within each generationt™

This concept of common but differentiated respathtés has two aspects. Firstly, the
common responsibility involves conservation of #mvironment not only within the
jurisdiction of the state but also responsibilityregional and international environmental
protection> Secondly, there are environmental standards léwat to differentiated
responsibilities of states at different stagesefedopment to control and prevent threats
to the environment Each state’s historical contribution to the depeient of a

particular environmental problem may also be takémaccount?

Common responsibilities include responsibilities both the present and future
generations to protect the environment. The prgwenof environmental damage
particularly to areas of common concern (such asctimate and biological diversity) is
the responsibility of all states. Principle 7 dfetRio Declaration categorises

differentiated responsibilities as including thdfetient contributions that states have
made to cause the environmental h&tmThis principle also takes into account the

different capabilities of individual states to taleetion to prevent or control the

1 World Commission on Environment and Developmedur Common Futurg1990) 331. Se€ase
Concerning thé&Gab@ikovoNagymaros ProjeatHungary v Slovakia) (Judgement) [1997] ICJ Rep 92
!2sands, above n 6, 286.

3 bid.

“bid.

%] M Porras, ‘The Rio Declaration: A New Basis faternational Cooperation’ in Philippe Sands, (ed)
Greening International Lay1993) 28.
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environmental harrt® So the issue of equity takes into account thtstes which bear

the responsibility for environmental degradatton.

The second aspect of the principle carries witbbiigations on the part of developed
states such as the provision of financial assistamd the transfer of technololfy.The
outcome of the operation of this principle is tha&an lead to the imposition of dissimilar
environmental standards on different stafesThis results in the establishment of
differentiated standards in international environtaé agreements. UNFCCC
distinguishes between different obligations of deped countries from those of
developing countries. In particular, the developedntries are to ‘take the I€3dh
reducing their greenhouse gas emissions so theg beicter reporting requirements.
Developed states which are parties to this coneenéind the accompanying protocol,
must adopt policies to restrict greenhouse gas stoni$' and aim to achieve the
limitations on emissions set out in tReotocol to the Framework Convention on Climate

Change (Kyoto Protocaff The issue of equity has become particularly sigaift in the

'® Sands, above n 6, 286.

" Edith Brown Weiss, ‘Environmental Equity: The Imaiive for the Twenty-First Century’ in Winfried
Lang, (ed)Sustainable Development and International L&95)18. See Diana Shelton ‘Equity’ in
Daniel Bodansky, Jutta Brunnée and Ellen Hey (&tg) Oxford Handbook of International Environmental
Law(2007) 639, 657.

18 Consider for examplé)NFCCC opened for signature 9 May 1992, 1771 UNTS 10746} (entered
into force 21 March 1994).

% Rio Declarationabove n 9, Principle 11 states: "States shall temffiective environmental legislation.
Environmental standards, management objectives paimdlities should reflect the environmental and
developmental context to which they apply. Stadsl@applied by some countries may be inappropriade a
of unwarranted economic and social cost to othentées, in particular developing countries."

2 UNFCCC opened for signature 9 May 1992, 1771 UNTS 10736} (entered into force 21 March

1994).

L UNFCCC opened for signature 9 May 1992, 1771 UNTS 10742} (entered into force 21 March
1994).

% SeeUNFCCCopened for signature 9 May 1992, 1771 UNTS 10Br} (entered into force 21 March
1994) and see Annexes A and B. art 3 generallyiges\that the developed Parties listed in Annekthe
Convention shall limit their greenhouse gas emissip as not to exceed their assigned amountdataidu

as their quantified emission limitation and redouctcommitments set out in Annex B with the aim of
reducing their overall emissions by 5 per cent wel®90 levels by 2008 to 2012. TiReotocol to the
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lead up to international negotiations on a posttiyagreement. These negotiations could
decide on new emission reductions for the next@lafter the initial phase 2008-2012 of
the Kyoto Protocolhas ended and may also result in a new negotapeement to enter
into further climate change commitments. The emisseduction commitments in the
Kyoto Protocolonly account for about 5% of reductions in emissidy developed
countrie$® and this is far below emissions required to aghiabilisation of greenhouse
gas concentrations at a level that would prevengeeus anthropogenic interference
with the climate systerff. The actions of states to resolve the equity isssssciated
with climate change will determine whether futuregatiations, to achieve the much

more drastic reductions in greenhouse gas emisbipali countries, are successfull.

Il THE JUSTIFICATION FOR THE INCLUSION OF INTRAGENERATIONAL EQUITY

In order to achieve the support of developing statee issue of equity needs to be
addressed in international environmental agreeme®m the point of view of the
developing countries, there are some major aredsetdaken into account. As the
developed countries have been the major contrisutmrenvironmental destruction to
date, so too they should bear the burden of mosthef costs of environmental
protection?® Another consideration is that the developingestatre entitled to continue

Framework Convention on Climate Chanfjeereinafter Kyoto Protocdl, opened for signature 11
December 1997, 37 ILM 22 (1998) (entered into fdr6d~ebruary 2005).

% Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®8) art 3 (entered into force 16
February 2005).

2 UNFCCCopened for signature 9 May 1992, 1771 UNTS 102 dantered into force 21 March 1994).
Intergovernmental Panel on Climate Chan§econd Assessment Synthesis of Scientific-Technical
Information relevant to Interpreting Art 2 of UNF@C(1995) 13, which states: ‘Carbon cycle models
show that immediate stabilisation of the conceiumabf carbon dioxide at its present level couldydme
achieved through an immediate reduction in its siois of 50-70 per cent and further reductions
thereafter’. See Report of Working Group 1 IPCC pipcc-
wgl.ucar.edu/wgl/Report/ARAWG]1_Pub_SPM-V2.pdf aARQust 2007.

% paul Harris, ‘The European Union and Environme@tange: Sharing the Burdens of Global Warming’
(2006) 17 Colorado Journal of International Environmental Land Policy309, 316.

%M Williams, ‘Re-articulating the Third World Cotibin: the role of the environmental agenda’ (1988)
(1) Third World Quatrterly7, 20. This is particularly the case for globayieonmental degradation and is
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to develop?’ These countries have important priorities to et such as poverty, food
requirements and sanitation needs which do notlerthbm to combat environmental
degradation in the same way that other state$®catirdly, there is the need to ensure
that developing countries can gain access to emviemtally sound technologies as a
requirement for the achievement of sustainable Idpneent®® If developing countries
cannot obtain new technology at little or no cdsnt it may be necessary for them to
continue to use technologies that could harm ther@mment. Finally, it is necessary to
fulfil the funding commitments for the implementati of Agenda 21for the benefit of

developing countries together with the provisiomefv and additional fundirj.

These issues of the provision of adequate finaneaburces and the transfer of
technology to developing countries will be the k®ncerns to be resolved in future
negotiations on further reductions of greenhouses gmissions by developed and
developing countries. This is also a political esduecause some countries will only
participate if they consider that the new climatgime is equitabl&. The following
section indicates how the concept of common respiitiss is set out in Article 3 of the
UNFCCC

IV THE CONCEPT OF COMMON RESPONSIBILITIES

reflected in international environmental agreemdatsexample, UNFCCC opened for signature 9 May
1992, 1771 UNTS 107 preamble para 3 (entered ortef21 March 1994).

" Rio Declarationabove n 9, Principle 3.

% SeeReport of the United Nations Conference on Enviremnand Developmer(t/NCED) UN Doc
A/CONF.151/26 (1992Agenda 21(New York: United Nations Publications, 1992) gieafter Agenda
21] paras 3.1-3.12. Andrew Jordan, and Jacob Werksniaerementality and Additionality: A New
Dimension to North-South Resource Transfers?' (J@@&)World Resources Revielir8, 184. See the
Report of the Commission on Global Governa@®ce Global Neighbourhool1995) 29-30.

# programme for the Further Implementation of Age@flsddopted by Governments at Earth Summit +5,
special session of the United Nations General Abbgr23-28 June 1997, New York (New York: United
Nations Department of Public Information, UnitedtiNias Publication 1997) or GA Res Programme for
Further Implementation of Agenda 21 s-19/2 19 Septr 1997 gopher.un.org.70/00/ga/recs/spec/Res-
s19.2 (17/5/98) para 88. Sdgenda 21above n 28, paras 34.1-34.14.

% Report of the World Summit on Sustainable Develapian of Implementatiofhereinafter WSSD
POI] <http:/mww.un.org/esa/sustdev/idocuments/WFED.PD/English/POIToc.htm> at 22 January 2007
para 75.

*! Harris above n 25, 318.
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The first reference to "common but differentiatedponsibilities” in th&JNFCCCis in
the preambf& and this is followed by the major reference te thdoncept in Article 3.
According to Article 3(1):

The Parties should protect the climate systemherenefit of present
and future generations of humankind, on the bakisqoity and in
accordance with their common but differentiatedpoesibilities and
respective capabilities. Accordingly, the devebbpsountry Parties
should take the lead in combating climate changk aatverse effects

thereof.

Article 3 is entitled "Principles” and so the copts referred to in this article are
described as principles in this context. The i@erof the principles into Article 3 of the
convention instead of in the preamble was aimddtetducing guidance for the parties
in the performance of the conventi®n This inclusion implies that these principles are
more important than if they had been set out aemsents in the preambié. These
principles could be of assistance in the interpietaof articles which lack clarity in the
UNFCCC® and the introduction to the principles set oufiticle 3 also indicates that

32 UNFCCC opened for signature 9 May 1992, 1771 UNTS 10amide para 6 (entered into force 21
March 1994).

¥paniel Bodansky, ‘The United Nations Framework GCamtion on Climate Change: A
Commentary(1993) 1&ale Journal Of internationdlaw 451, 501. See the Vienna Convention on the
Law of Treaties opened for signature 23 May 198351UNTS 331 (entered into force 27 January 1980)
arti 31.

3 Farhana Yamin, ‘Principles of Equity in Internaiid Agreements with Special Reference to the
UNFCCC (unpublished FIELD Working Paper held by the Fdation for International Environmental
Law and also held in the Australian Centre for Emwmental Law, University of Sydney Library) 18 yul
1994, 30. [This paper is hereinafter referredsttRainciples of Equity".] See Farhana Yamin, ‘Tse of
Joint Implementation to Increase Compliance with @imate Change Convention’ (hereinafter refetced
as "Joint Implementation”) in James Cameron, Jatksman, and Peter Roderickeds) Improving
Compliance with International Environmental LawK: Earthscan Publications Ltd, 1996) 229, 241.

% UNFCCCopened for signature 9 May 1992, 1771 UNTS 10B 4antered into force 21 March 1994).
Art 3 refers also to the special needs of develppiountries, to precautionary measures, sustainable
development and cooperation to achieve economiwtgr@nd development particularly of developing
countries. Philippe Sands, ‘The United Nationsnt&aork Convention on Climate Change’ (1992) 1(3)
RECIEL277.
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they are to guide the parties to tHIFCCC*® However, it has been argued that this
different treatment of the principles could hawgalemplications as it may be possible to
interpret them as acting as a source of law forelgal obligations of the parties distinct
from the other provisions in theNFCCC®’ According to Yamin, it is possible for
Article 3 to be interpreted as not merely a segoiding principles but as principles
aimed at the achievement of the goals of théFCCC and which could be applied
independently of the other provisiofis.

Another important aspect of Article 3(1) is thekinmade between the concept of
common but differentiated responsibilities and ttencept of intergenerational and
intragenerational equity as Article 3(1) emphasthesneed to protect the climate system
for present and future generaticnslt is arguable that as it is essential for thetgction

of the Earth’s climate to reduce greenhouse gasstoms, these obligations could
becomeerga omne®r part ofjus cogensat international law’ Peremptory norms qgus
cogensare norms from which no derogation is possible iaintay be that damage to the
climate could be included amongst these norms. éfsal obligations at international
law are erga omnesand these obligations are owed by all states ¢oiriternational
community’ so states could argue that climate change is amowmconcemn of
humankind and that all states should ensure that dimate is protected. The
international community could hold individual sw@ccountable for their obligations as
parties to thd&JNFCCCand all states would have standing at the Intemna Court of

3UNFCCCopened for signature 9 May 1992, 1771 UNTS 10B4gntered into force 21 March 1994).
Art 3 commences "In their actions to achieve théedive of the Convention and to implement its
provisions, the Parties shall be guided, inter, &ljathe following..."

3"Yamin, ‘Principles of Equity’ above n 34, 30.

* bid 32; see Yamin, ‘Joint Implementation’ abova4 241.

% SeeUNFCCCopened for signature 9 May 1992, 1771 UNTS 107mbéafinal para (entered into force

21 March 1994).

“0'Yamin, ‘Principles of Equity’ above n 34, 34.
1 See theBarcelona Traction Light and Power Company l(®econd Phase) (Belgium v Spain) [1970]

ICJRep 3, 32.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

Justice if there is a breach or they may hold statzountable through institutions such
as the Conference of the Parties toUtFCCC*

It follows that there is a common responsibilitychby states to prevent climate change
and that all states must contribute to the measeggsired to prevent climate chare.
The implications in Article 3(1) of th&JNFCCC are that equitable considerations for
both present and future generations must be takenaiccount as part of the common
concern of humankind for the protection of the aiensystem? Further, considerations
of equity”® in the concept of common responsibilities requaetion by states to reduce
greenhouse gases, to take adaptation measures wlitaege change occurs and for
developed states to assist developing sfdtehe focus on these provisions of the
UNFCCCis fundamental as developed states must takestitedn climate change and
show that they are prepared to resolve the egsstyels because this is likely to determine
the future success of international negotiatitrie.order to consider how these finances
can be transferred to developing countries it iseaeary to examine the concept of
common but differentiated responsibilities in tbdFCCC and how it sets out the

different responsibilities of states.

“2Birnie and Boyle above n 5, 100

“3 A A Cancado Trindade and David Attard ‘Report ba Proceedings of the Meeting’ in David Attard
(ed), The Meeting of the Group of Legal Experts to Exantime Concept of the Common Concern of
Mankind in Relation to Global Environmental Iss&890) 19, 23. See Jutta Brunnée,’Common Areas
Common Heritage and Common Concern’ in in Daniali&sky, Jutta Brunnée and Ellen Hey (&ds
Oxford Handbook of International Environmental LE2007) 550, 566.

*“UNFCCC opened for signature 9 May 1992, 1771 UNTS 1073a{8) (entered into force 21 March
1994). Art 3(3) points to the need to take préocaary measures to prevent the causes of climategeh
as part of the common concern of humankind. Adf 3fdicates that Parties should promote sustainabl
development in order to achieve the aim of the comrooncern of humankind to protect the Earth's
climate.

5 yamin, ‘Principles of Equity’ above n 34, 34. Yinregards it as equitable that battga omnes
obligations and the rules pfs cogenshould apply to the protection of the climate egst

“©Jutta Brunnée, ‘Environmental Security in the Twelist Century: New Momentum for the
Development of International Environmental Law?995%) 18Fordham International Law Journdl742,
1746. Brunnée states: "the extent of such assistavit depend on each country's economic and
technological capabilities and on its responsipiliir the ‘common concern', for example, becaugeast
forest depletion or greenhouse emissions."

*"Harris, above n 25, 317.
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V THE DIFFERENTIATED RESPONSIBILITIES OF STATES

The focus of thdUNFCCC s on differentiating the common responsibilitefsstates,
depending upon the amount of contribution that pleticular state has made to the
environmental problem and to the state's capagifssist in the prevention or adaptation
to the environmental problem. TRENFCCCemphasizes measures to be taken as far as
intragenerational equity is concerri@dT he preamble to the convention notes:

that the largest share of historical and currembal emissions of

greenhouse gases has originated in developed @sjritrat per capita

emissions in developing countries are still rekiiviow and that the

share of global emissions originating in developtogntries will grow

to meet their social and development ne€ds.

There are three classes of states which are p&otibe UNFCCC Firstly, there are the
developing states, secondly the developed andyhingre are states with economies in
transition. It is important to note that the etfee participation by developing countries
is dependent upon the degree to which the develamedtries implement their
commitments on financial resources and technolaggsfer under the conventich.
Both theUNFCCC™ and theUnited NationsConvention on Biological Diversityhave

“8 UNFCCCopened for signature 9 May 1992, 1771 UNTS 102 éentered into force 21 March 1994).

9 UNFCCC opened for signature 9 May 1992, 1771 UNTS 10amide para 3 (entered into force 21
March 1994).

% UNFCCC opened for signature 9 May 1992, 1771 UNTS 1074éf) (entered into force 21 March
1994).Kyoto Protocolopened for signature 11 December 1997, 37 ILM 208) art 10 (entered into
force 16 February 2005). Art 10 takes into accauhtl(7) of the Convention. See Jordan and Werksman
above n 28, 178.

*L UNFCCC opened for signature 9 May 1992, 1771 UNTS 1074éf) (entered into force 21 March
1994).

*2 TheConvention on Biological Diversitppened for signature 5 June 1992, 17620 UNTSZ9,M 818
(1992) art 20(4) (entered into force 29 Decemb&3}9
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incorporated similar provisions on this issue. Séharticles could be viewed as requiring
that the developed countries ensure that they geowssistance to the developing
countries. If there is a failure by developed dades to fulfil their commitments then

developing countries may not be able to implemeasé conventior.

There are lists of states to indicate which statessubject to certain responsibilities in
Annexes | and Il of th&JNFCCC The developed states (including the OECD coesifri
and countries with economies in transition neetuli the requirements set out in this
convention, to adopt policies and measures to lgntenhouse gas emissions and to
protect greenhouse sinks. Only the developed states (and not those staifs w
economies in transition) are obliged to providewrand additional financial resources”
to provide for the "agreed full costs incurred"dsveloping countrie¥. These costs are
those incurred by developing countries in orderefaort information to the secretariat as
required under the provisions of the conventfbribeveloped countries are also required
to provide financial resources as well as the feansf technology necessary for
developing countries to meet their full incremem@s$ts as agreed with the international
financial entity, the Global Environment FacilitisEF) of carrying out certain other
measures under the conventidnThese measures include the publication of inwégo

of greenhouse gas emissions and removals, the Fatiou and implementation of

%3 Alan Boyle, ‘The Role of International Human Rigltitaw in the Protection of the Environment' in Alan
Boyle, and Michael Anderson, (eddiman Rights Approaches to Environmental Protecti®96) 43, 59.

* UNFCCC opened for signature 9 May 1992, 1771 UNTS 1074@) (entered into force 21 March
1994). Art 4(2) "Sinks" are defined as "any processivity or mechanism which removes a greenhouse
gas, an aerosol or a precursor of a greenhouseogashe atmosphere."

> UNFCCC opened for signature 9 May 1992, 1771 UNTS 10748} (entered into force 21 March
1994).

6 UNFCCC opened for signature 9 May 1992, 1771 UNTS 10712¢1) (entered into force 21 March
1994).

*" UNFCCC opened for signature 9 May 1992, 1771 UNTS 10748} (entered into force 21 March

1994).
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programs to mitigate climate change and to take adcount climate change in policy

considerations on social, economic and environnhemagters>®

Overall this convention recognises the need foretbgpment to continue in developing
countries and the need for equity especially asdadleveloping countries are concerned.
This view is also found in th&yoto Protocolwhich established "quantified emission
limitation and reduction objectives" or targets dimgetables to reduce greenhouse gases
for developed countrie¥. In achieving these limitations the developed ¢oes are to
minimise adverse effects on other parties and qdatily on those which are developing
countries? This protocol also sets out the requirements deaeloped country parties
are to supply new and additional financial resosirtee meet the agreed full costs of
developing countries to provide national inventsrig greenhouse gas emissiGhsA
further requirement is that developed countriesvide® financial resources for the

transfer of technology to developing countfies.

8 UNFCCC opened for signature 9 May 1992, 1771 UNTS 1070) (entered into force 21 March
1994).

9 Kyoto Protocol opened for signature 11 December 1997, 37 ILM12®8) art 3 (entered into force 16
February 2005).

0 Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®8) art 2(3) (entered into force
16 February 2005).

81 Kyoto Protocol opened for signature 11 December 1997, 37 ILM(ZX8) (entered into force 16
February 2005). See art 11(2)(a)(b) in accordamitle art 4(1)(a) of the convention. S&INFCCC
opened for signature 9 May 1992, 1771 UNTS 1074dft¥a), 10, 11 (entered into force 21 March 1994)
2Kyoto Protocobpened for signature 11 December 1997, 37 ILM 2®8) art 11(2)(b)(3) and see art 10.

(entered into force 16 February 2005).
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Those developed states that have ratified théFCCC are obliged to fulfil the
commitments set out in this conventiin.In 2002 the focus on action by states at all
levels to meet their commitments under thRFCCC was emphasized at the World
Summit on Sustainable Development (WS8D)The (WSSD) Plan of Implementation
indicates that action at all levels is also neagstsa
provide technical and financial assistance andacip building to
developing countries and to countries with econgnmetransition in

accordance with commitments under the UNFCCE...

Significant issues of equity arise over the potriability of states which exceed their
emission limitations and whether states can belelidbr past historical excessive
emissions. Presumably if parties to the converfadrio adhere to their obligations under
the UNFCCCthis may lead to a basis for potential litigattmynpresent and possibly also
by future generations. There is little guidancecompensation in theENFCCChbut it is
possible that developing counties that are padrbululnerable to climate change could
rely on Article 4(4) of thdJNFCCC in situations where some of the developed country
parties to this convention had failed to assisseheountries meet the costs of adaptation
to the adverse effects of climate chaf@he following section sets out the lack of
clarity in the UNFCCC for developed states to implement the transfefiredncial

resources to developing countries.

VI FINANCING THE COSTSOF ENVIRONMENTAL PROTECTION IN RELATION TO THE

CLIMATE CHANGE CONVENTION

% Vienna Convention on the Law of Treatigeened for signature 23 May 1969, 1155 UNTS 384 1at,
26 (entered into force 27 January 1980).
®WSSD POl above n 30 para 36(a).

®WSSD POl above n 30 para 36(c).
% Harris above n 25, 328.
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The UNFCCC will be examined in order to indicate how the terfadditionality' and

'incrementality’ are used in these internationalrenmental agreements.

A The Definition of New and Additional

Even though the terms additional and incrementalehldeen used in some major
environmental agreemefitshere has failed to be any agreement on the anodumoney

to be transferred to developing states and hovetfieances should be deploy&d.

The term used in th&lNFCCC and in theBiological Diversity Conventid are "new
and additional finance" which is not defined ingbeonventions thus leaving them open
to different interpretations. The difference between the application of addaliy and

incrementality has been described as follows:

87 Montreal Protocol on Substances that Deplete then®2 ayeropened for signature 16 September 1988,
1522 UNTS 3 art 10 (entered into force 1 January 1989)NFCCC opened for signature 9 May 1992,
1771 UNTS 107 art 4(3) (entered into force 21 Maté&i®4). ;Kyoto Protocolopened for signature 11
December 1997, 37 ILM 22 (1998) art 11 (entered iftrce 16 February 2005).and tBéological
Diversity Conventioropened for signature 5 June 1992, 17620 UNTS Z9L B! 818 (1992) art 20(2)
entered into force 29 December 1993).

% Andrew Jordan, and Jacob Werksman, ‘Financing @I&nvironmental Protection’ in James Cameron,
Jacob Werksman, and Peter Roderick, (&dproving Compliance with International Environmesnitaw
(1996) 247, 248.

®UNFCCC opened for signature 9 May 1992, 1771 UNTS 1074€8) (entered into force 21 March

1994);; theBiological Diversity Conventiompened for signature 5 June 1992, 17620 UNTS Z9L18!
818 (1992) art 20(2) (entered into force 29 Deceni893). These terms are also used inKiyeto
Protocol opened for signature 11 December 1997, 37 ILM12®8) art 11 (2)(a)(b)(entered into force 16
February 2005). Art 11(2) (a) and (b) indicate tHaveloped countries shall provide new and addition
financial resources to meet the agreed full costeveloping countries in advancing the impleméortedf
commitments under the NFCCCto develop and publish inventories of greenholese @missions. They
should also provide financial resources and thesfea of technology to meet the agreed full incnetale
costs of developing countries to meet their commiitte under art 4 of tHdNFCCC

Jordan and Werksman, above n 68, 250, "The textseo€limate Change and Biodiversity Conventions
do not clarify the meaning of additionality, andreilg use the umbrella term 'new and additionalrfoe.
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Additionality describes the origins of the finarlai@sources needed to
solve global environmental problems, while incretaéty determines
the totalsize of those resources needed to address a partixdarof
concern (e.g. biodiversity, marine pollution). Tleencepts, thus,
interlock: the greater the incremental costs, theremadditional
resources will be required; the more additionatitstt is provided, the

greater the 'total' incremental cost that can be"me

The terms "new and additional” are also found iticke 46 concerning the provision of
financial resources in theDraft International Covenant on Environment and
Development The commentary to thiSraft Covenantdescribes these funds as distinct
from those provided under aid budgets and it has Ipgoposed that they could be raised
separately from, and in addition to, regular aidgets’® The issue of funding to achieve
the goals of the conservation of biodiversity ah@ reduction of greenhouse gas
emissions has emerged as a significant area ofteldbathe North and the South in

international negotiations,

There are different interpretations of the conad#@dditionality and how to ascertain the
additional funding from an agreed benchm@rkOne view, which is often used, is that
the benchmark would be the current level of devalept aid”> This means that extra
funding provided in excess of the existing prowisiaf aid fund€ would be funnelled

If 'existing flows' is to be the baseline, then wisdadditional' can only be calculated on thédatwhat a
donor would have done had they not entered inténternational agreement or pledged to support an
international fund. The absence of definition apamp an enormous opportunity for conflicting
interpretations and expectations."
" Jordan and Werksman, above n 68, 248.
"Draft International Covenant on Environment and Blepment(]JUCN Commission on Environmental
Law, 2% ed, 2000) 131. (Note this is only a draft docuniére Draft Covenant was prepared by the IUCN
Commission on Environmental Law and the Internaid@ouncil of Environmental Law as a document
that may be adopted by the international commuasty basis for multilateral negotiations)
3 Lyle Glowka, Francoise Burhenne-Guilmin, Hugh Ssndeffrey McNeely, and Lothar Giindling,
Guide to the Convention on Biological Divergityp94) 523.
;: Jordan and Werksman, above n 28, 185. Theseradistdfour possible definitions.

Ibid.
® Glowka, Burhenne-Guilmin, Synge, McNeely, GiindJiagove n 73,102; Bodansky, above n 33, 526.
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into environmental protection. However the isssdahow to ascertain the benchmark
remains controversidl. If the benchmark is that the amount of fundingohtthe donor
would have transferred if it had not entered im®UWNFCCCthen the definition remains
open to interpretatiof. This means that the amount of funding availahie f
environmental protection under ttd&FCCChas yet to be determined.

TheProgramme for the Further Implementation of Age@datated that most developed
countries had not committed 0.7% of their grossonal product to official development
assistance and in fact the percentage had redemaddf34% in 1992 to 0.27% in 1995.
Indeed much progress needed to be achieved onatthefpdeveloped countries in the
future to provide finance and technology tran&terThe Programme for the Further
Implementation of Agenda 2dointed out the need that the requirements ofméred
assistance and of new and additional resourcesirigeritly fulfiled" in order to ensure
the implementation oAgenda 23" however there needs to be clearer guidance ortdow
determine the amount of new and additional financéke WSSD Plan of
Implementation indicated that in order to achiemglementation ofAgenda 21land
development goals that there would need to be faignt increases in the flow of
financial resources to developing countries andetli® also a need to take into account
that funds be directed into climate change relatatgkstments and mitigation and

adaptation project funding.

" Jordan and Werksman, above n 28, 185.

"8 Jordan and Werksman, above n 68, 250.

9 Programme for the Further Implementation of AgeBdabove n 29, para 18. See afggenda 2Jbove

n 28, para 33.13. See WSSD POI above n 30, pafa) 79

8 programme for the Further Implementation of AgeBdabove n 29, paras 17,76-97.

8 |bid para76.

#AVSSD POI above n 30, para 75. and see Fact Sheestinent and financial flows for a strengthened
response to climate change.’ United Nations Framewd&onvention on Climate Change
http://unfccc.int/files/meetings/intersessional/awgand_dialogue_4/application/pdf/070828_fin_flostfa
sheet.pdf at 10 October 2007.
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The main difficulty is how to link the funds to ems that there is an improvement in the
protection of the environmefit. There needs to be a consideration of the deloebuon
developing countries and a means of ensuring tmatfunds provided contribute to
environmental protection. If the aid given is undional and controlled by the ruling
elites then this may not improve the conditionsd@veloping countrie¥. Malanczuk
considers that it may be necessary to consideoader view of the "structural problems
of the world political economy" in order to undensti how these ruling groups function

and how to improve the application of aid fuffds.
B The Definition of ‘Incrementality

'Incrementality’ is expressed as a general congeptoth the Biological Diversity
Conventionand theUNFCCC This concept is intended to determine the payrwebe
made to developing countries for implementing adbesing to theUNFCCC® Once
again there is substantial controversy and cordiitting over the interpretation of this
term®” A study seeking to establish a workable definittas been conducted by the
Conference of the Parties to the convention andheyGEF as the interim financial
mechanism under the provisions of the respectivevantions®™® Developed countries

are to meet the "agreed full incremental cd8sf'developing countries.

The controversy arises about the method of detextiim of these finances. Obviously it

is in the interest of the receiver of the fundgnaximise the funds and in the interest of

8 peter Malanczuk, ‘Sustainable Development: Sonitee@rThoughts in the Light of the Rio Conference’
in Konrad Ginther, Eric Denters and Paul de Wdads)Sustainable Development and Good Governance
(1995) 23, 45

* Ibid 46.

% Ibid.

% Jordan and Werksman, above n 28, 188.

8 |bid.

% bid.

% Jordan and Werksman, above n 68, 252. Theseraustate "As a last minute compromise, the two
qualifiers, "full' and 'agreed' were combined t@duce the seemingly contradictory term 'agreed full
incremental costs."
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the donor countries to minimise the amounts trarefié’ The two main interpretations

are gross and net incremental costs which can fireedeas follows™
Gross incremental costs can be defined as thereliite between the
total costs of implementing a proposed project taad course of action
which the developing country would have pursued hadnot
undertaken commitments under the Convention. Stpoof this
interpretation rely on a direct reading of the tefkthe Convention and
tend to lay stress on the wail in ‘agreed full incremental cost’. Net
incremental costs, on the other hand can be vieagethe additional
cost of complying with the Conventigninusthe value of any domestic
benefits thereby generat&d.

The problem with the concept of incremental costthat it is very difficult to apply:
The institution responsible for the administratafithese new and additional funds is the
GEF which also provides an example of consolidatbfinancial administration under
international environmental agreements. Funds awailin the GEF include the Special
Climate Change Fund, the Least Developed CountndFand the Strategic Priority on
Adaptation Fund? Countries in the European Union and Canada, Idelsiew Zealand,
Norway and Switzerland have donated about 450 anmilleuro annually (including
additional funds) to these new funding mechani¥hihe Stern Review has also
recommended that there should be more carbon fnflows available to developing
countries® The latest predictions are that additional investimand financial flows of
146.3-157.3 billion euros (US $200 billion -$210libn) are necessary in 2030 to reduce

% Jordan and Werksman, above n 28, 181.

! |bid 253.

%2 |bid 253.

% Glowka, Burhenne-Guilmin, Synge, McNeely, Giindliagove n 73, 103.
“http://www.gefweb.org/interior.aspx?id=192& ekmerei7dfa7b_48 60_btnlinkt 9 August 2007.

% Harris above n 25,328.

“The Stern Review ‘“The Economics of Climate Change’
http//www.treasury.gov.uk/media/4/3Executive_Sumymadf at 28 August 2007 xxiv.
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greenhouse gas emissions to meet worldwide mitigatequirement¥. Clearly the
negotiations underway in the hope to complete a clmate agreement by 208awill
need to drastically increase financial flows to @leping countries. Other transfers are
made through joint implementation projects becahsg enable developed countries to
save money by setting up emission reduction prejectieveloping countries.

VIl JOINT IMPLEMENTATION

There is provision for joint implementation to redugreenhouse gas emissions under the
UNFCCC?® So developed countries may invest in projectstiirer developed countries
and gain credit for these projects towards theal tgreenhouse gas emission reductions.
Countries participate in this scheme on a volyntasis and both public and private
organisations may be involved. The main aim of 8uBeme is to reduce costs so that
one country may fund the reductions in another tguo take advantage of the cheaper
costs of the reductio® Another advantage of this procedure is that\egigreater
flexibility to states to determine how to meet thgieenhouse gas limitation8. This
procedure enables the aims of tWidFCCCto be implemented with lower co¥¥sand it
facilitates faster achievement of these gd&lsParties can also form an agreement to

reduce emissions jointly such as on a regional sh@f&ir example the European

° Yvo de Boer (UNFCCC Executive Secretary) ‘Investimand Financial Flows to Address Climate
Change’ Presentation to Dialogue on Long-Term Cagpe Action Vienna — August 28 2007
http://unfccc.int/files/meetings/dialogue/applicaiipdf/070828.de.boer.pdf at 30 August 2007 3.

%  Reuters AlertNet ‘UN says Climate Deal in 2009 alde but Complex
http://lwww.alertnet.org/thenews/newsdesk/L28894083 at 30 August 2007.

9 UNFCCCopened for signature 9 May 1992, 1771 UNTS 10%)(a) (entered into force 21 March

1994);; Kyoto Protocolopened for signature 11 December 1997, 37 ILM 208) art 12 (entered into
force 16 February 2005).

10 Bodansky, above n 33, 521.

1% yamin, ‘Joint Implementation’ above n 34, 231.

192 Bodansky, above n 33, 520.
193 Ssee Yamin, ‘Joint Implementation’ above n 34, 231.
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Community)!®* The transfer or acquisition of emission reductiotits is available to
developed country parties in Annex B of tigoto Protocof® This can be carried out
through projects to reduce anthropogenic emisstorisy the establishment of sinks to

reduce emission'$®

The Kyoto Protocol enables states to have the option of participatmga joint
implementation scheme called a "clean developmeetthamism"(CDM)°" The clean
development mechanism can be conducted by devekipéss parties in Annex | of the
UNFCCCto assist other developing states which are afti¢he protoca”® Generally
the Kyoto Protocolprovides that developing country parties can cadoe involved in

a project which achieves a mitigation of climatearpe’® So the CDM enables
developed countries to carry out projects that cedemissions in developing countries
and to obtain certification of the reductions inigsons that can contribute to their
overall reductions in amounts if emissions as setrotheKyoto Protocol So developed
countries may meet some of their emission redustmut of their jurisdiction and they

also may find new markets for their new energycedfit technologies. The advantages

104 Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®8) art 4 (entered into force 16
February 2005).
1% yoto Protocolopened for signature 11 December 1997, 37 ILM1Z®@) art 17 (entered into force 16
February 2005I.
1% Kyoto Protocolopened for signature 11 December 1997, 37 ILM1ZB®) art 6 (entered into force 16
February 2005.
197 Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®8) art 12 (entered into force 16
February 2005.
1% Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®@) art 12 (entered into force 16
February 2005.
199 Kyoto Protocolopened for signature 11 December 1997, 37 ILM1ZB8) art 12(5)(entered into force

16 February 2005.
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would be that the developing country may gain tlemdits from any use of new
technologies involved in the project and that tHeMCassists in the funding of the
project’® These projects have been popular as the statisticsate that there have been
more than 2800 CDM projects of which 908 are regext and presently about 49 are

requesting registratiott’

There has been concern about the regulation oé thegects so the Executive Board of
the Clean Development Mechanism has been estatiitétte provide guidance and
approval for the projects. The aim of these prgjestthat emission reductions will be
achieved at lower costs and that developing coemtwill gain the benefits of new
environmentally sound technology. The regulation of these projects will influence
whether the objectives of tHdNFCCC and theKyoto Protocolare achieved because if
the quota of these projects for developed countsasot restricted, it is possible that
some developed countries may take advantage o tiregects to reducing emissions in
developing countries whilst trying to avoid makieffective reductions in their own
jurisdiction* An example of encouraging the development of CDIMAfrica is the
Nairobi Framework Capacity for Carbon Market Devahoent in Sub-Sahara Africa An
Inter-Agency Program Proposat The aim of this program is to improve the levél o
participation of countries in Sub-Saharan Africaptarticipate in the CDM. So partner
agencies such as the World Bank Group and the &fribevelopment Bank provide
assistance to these countries to identify and d@v€IDM projects. Th&JNFCCC has

1% yoto Protocolopened for signature 11 December 1997, 37 ILM1Z®@) art 12(6) (entered into force
16 February 2005.

M UNFCCC CDM Statisticsttp://cdm.unfccc.int/Statistics/index.htrati 31 January 2008.

"2Rosemary Lyster, Zada Lipman, Nicola Franklin, @Gma@Viffen and Linda PaersoBnvironmental and
Planning Law in New South Wakz007) 196.

113 Martijn Wilder and Paul Curnow ‘The Clean DevelagiMechanism’ (2001) 7(ZJhe University of
New South Wales law Journal Foria®, 32.

14 Michael Jeffrey, ‘Using Market-based Incentives Gartail Greenhouse Gas Emissions: Factors to
Consider in the Design of the Clean Development Macsm, joint Implementation and Emissions
Trading’ (2001) 6(2Asia Pacific Journal of Environmental Lalg 7, 149.

13 hitp://lcdm.unfccc.int/Nairobi_Framework/NF_partremencies.pdfat 28 January 2008.
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also set up “CDM Bazaar” a website on the intetodacilitate sharing of information by
stakeholders involved in the CDM process and esastiakeholders to post information

such as possible emission reduction projects #uatire financial investment.

The adoption of joint implementation under tiBlIFCCC can promote the transfer of
environmentally sound technolody. This transfer is important to prevent the corgithu
use of outmoded polluting technologies and to eragel the introduction of

environmentally sound technologies, particularlgé@veloping countries”

VIl THE TRANSFER OF ENVIRONMENTALLY SOUND TECHNOLOGY

Another issue of equity is the transfer of techgglparticularly to developing countries
to enable them to avoid the use of out-of-dateupioly techniques which can be harmful
to the environment® Agenda 21defines environmentally sound technologies as
follows:

Environmentally sound technologies protect the mmment, are less

polluting, use all resources in a more sustainatdaner, recycle more

of their wastes and products, and handle residwzdteg in a more

acceptable manner than the technologies for whichy twere

substitutes?®

Capacity building should be introduced with thesehhologies so that training of
peoples in the use of these technologies is indluite the transfet?® The Rio

Declaration includes the need to strengthen capacity-buildirgen transferring and

18 Gagtan Verhoosel, ‘International Transfer of Eoninentally Sound Technology: The New Dimension
of an Old Stumbling Block’ (1997) 2Fnvironmental Policy and La#70, 481.

7 sands, above n 6, 1054.

8 bid 742.

"Agenda 2Jabove n 28, 252 para 34.1.

2 bid 34.3.
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adapting new technologié$. There was considerable controversy between Narth a
South during the negotiations of th€limate Changeand Biological Diversity
Convention®n the issue of technology transfer as generalyelbping countries were in
favour of technology transfer provisions and depetb countries were apprehensive,
especially if they were required to ensure thatptieate sector transferred technoldgy.
The result of these negotiations has been thetiosen theUNFCCC of the recognition
of the importance of the technology transfer touemsadequate protection of the
environment and for developed countries to providancial resources to assist this

transfert>®

The UNFCCCrefers to the responsibility of developed countayties to “facilitate and

finance" the transfer of environmentally sound testhgies particularly to developing
parties'* In addition there is provision that "the develdpeuntry Parties shall support
the development and enhancement of endogenous itiepaand technologies of
developing country Parties?® Article 10 of theKyoto Protocolstates that parties, taking

into account their common but differentiated re aoifities shall cooperate to take steps

12 Rio Declarationabove n 9, Principle 9 states "States should catgeo strengthen endogenous
capacity-building for sustainable development bgriaving scientific understanding through exchangfes
scientific and technical knowledge, and by enhantire development, adaptation, diffusion and temnasf
technologies including, new and innovative techgs".

122 Bodansky, above n 33, 523; Glowka, Burhenne-GuilrSiynge, McNeely, Giindling above n 73, 84.
See also Verhoosel, above n 111, 471-472 who digshes the New International Economic Order and
the negotiations at UNCTAD of an International Cadé€onduct on the Transfer of Technology from the
provisions on transfer of technology in internatibenvironmental agreements.

123 UNFCCC opened for signature 9 May 1992, 1771 UNTS 107 4%, 12(3) (entered into force 21
March 1994).

124 UNFCCCopened for signature 9 May 1992, 1771 UNTS 103 4(5), 4(1)(h) (entered into force 21
March 1994).
125 UNFCCC opened for signature 9 May 1992, 1771 UNTS 1074€5) (entered into force 21 March

1994).
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to facilitate and finance the transfer of enviromtadly sound technologies in the public

domain and to enable the transfer of those heldeirprivate sectd?®

It is also important to note the link between thevision of finances and technology and
the participation of developing countries in thergiag out of their commitments under
this convention:
The extent to which developing country Parties welifectively
implement their commitments under the Conventioth d@pend on the
effective implementation by developed country Rartiof their
commitments under the Convention related to firgin@sources and
transfer of technology and will fully take into acmt that social
development and poverty eradication are the finstl averriding

priorities of the developing country Partigs.
The abovementioned provision provides incentivendot developed countries to fulfil

their commitments and for developing countries dttipipate so that there can be global

cooperation to try to prevent global warmifig.

IX CONCLUSION

"Common concern means common actions to achievencongoals. But the burden

sharing should not be purely arithmeticB" So the realisation of the different

126 UNFCCCopened for signature 9 May 1992, 1771 UNTS 107.@§t)also refers to 4(5) (entered into
force 21 March 1994)Kyoto Protocolopened for signature 11 December 1997, 37 ILM12®8)art 10(e)
(entered into force 16 February 2005).

12 UNFCCCopened for signature 9 May 1992, 1771 UNTS 107 (entered into force 21 March

1994)..

128 5ee Verhoosel, above n 116, 472.
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contributions made to the environmental threats sindhe supervision, control and
reduction of the threats needs to be taken intowattcon an equitable basis. This means
that the concept of common but differentiated resgmlities plays an important role in
determining the responsibilities of different s&dt® These responsibilities include the
obligations on the part of developed states toipgefinancial assistance and technology

transfers to developing states.

The participation of developing states will be ¢alico achieving global reductions in
greenhouse gas emissions in the future particubmtyause of the potential for significant
rises in emissions from developing countfif€One example is China as it is the second
largest greenhouse gas emitter and may take tieiteaoming decade's? USA has
argued that there should be immediate greenhowsedactions in the developing world
in countries such as China and India however th& b& not taken the lead at federal
government level to reduce its own greenhouse géss®ns. So these arguments are not
likely to succeed as developing countries havecatdd that their participation will
depend upon equitable notions taking into accolmusé countries that are most
historically responsible for large amounts of efoiss'® If the commitments to transfer
financial resources and efficient technology toaleping countries are not carried out it
is unlikely that future climate change agreemeritssucceed-* One possibility is that
the European Union could emerge as a leader intia¢éigos as it has already taken
action to contribute to its fair share of the bunslef climate change and could be more

willing to negotiate on equitable issues in theifat*® The European Union has recently

129 Alexandre Timoshenko, ‘International Legal andtitnional Framework for Global Climate Change’
in Toru Iwama,Policies and Laws on Global Warming: International and Cargiive Analysig(Tokyo:
Environmental Research Center, 1991) 27, 39.

pid 40.

3L wilder and Curnow above n 113, 32.

1% Harris above n 25,315.

1% Harris above n 25, 315.

¥ wilder and Curnow above n 113, 32.

1% Harris above n 25 354.
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announced a goal of reducing emissions by 20% 80 2fhd has offered to reduce

emissions by an additional 10% if other nations jai'*°

Greater attention must be paid to ensuring thatqeate financial resources and
environmentally sound technologies are made auaiffao developing countries in order
to assist them to be able to participate effeqjiveithe UNFCCC™’ If these provisions
were tightened up and set out definite requiremiemtstates then it may also be possible
for individual states (that are parties to tiBIFCCC and theKyoto Protoco) to rely
upon theerga omnesloctrine to obtain standing in the Internationau@ of Justice>®
These requirements would need to be negotiatedalbyssbut could set out more specific
contributions to be provided by developed countoieth in terms of additional funding
and for facilitation of transfer of technology.time event of a breach of obligations, then
states could argue that these commitments for fighdnd technological transfer must be
fulfilled in order to prevent threats to the enwvineent such as climate change and that the
concept of common but differentiated responsiegitis now emerging as a principle of
international customary laW? Similarly, if some state parties fail to provifilances as
required under the convention then other partieddcargue that they may take action as
guardians to ensure these obligations are compligd and that the goals of the
convention are fulfilled. The successful impleméotaof the objectives of the NFCCC
will depend, in part upon the resolution of thessues arising over the application of
intragenerational equity, particularly as betweenealoped and developing statés The
negotiations to enter into a new phase of emisgductions will commence in Bali at

the United Nations Climate Change Conference inedxer 2007 with the anticipation

¥&UN Climate Talks Seek deal on Global Warming’ Glian Unlimited Monday August 27,
2007 .http://www.guardian.co.uk/worldlatest/story®878764,00.html(at 10 October 2007)).

137 The Programme for the Further Implementation of Agertdaabove n 29, paras 17, 53, 66(d)(e)
indicate that the provision of finances and thedfer of technology remain priorities under thkmate
ChangeandBiological DiversityConventions.

1% Barcelona Traction Case, Light and Power Co (Betlgium-Spain) (Second Phase) ICJ Rep (1970) 3.
¥ Gerry Bates,Environmental Law in Australia(2 ed, 2006) 38.

140 ghelton above n 17, 639,.662.
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that these negotiations will lead to the involvemehboth developed and developing
countries and a completed agreement by 2009.
Postscript
The Bali Conference concluded with the adoptiorthef Bali Action Plan that set out a
roadmap for a new negotiating process to be coegbley 2009. The aim is to negotiate
a post 2012 agreement that will follow the Kyot@t®col. Unfortunately there has not
been an agreement on set targets for emission tredsiat this time. The action plan
supports the achievement of a long term goal fosgion reductions in accordance with
the principles of the Convention and in particultte principle of common but
differentiated responsibilities: So, intragenerational equity will continue to beey
consideration in future negotiations. Yves de Bexecutive SecretanfJNFCCQ
commented in his recent presentation that financetachnology are central elements of
Bali Action Plan:

. Developing countries need to know what is in thel toox for

them before committing to action;

. Efforts on climate friendly technology and finankave to be

recognized as a way of creating investment oppaidsn

. It is an area for positive debate. Finance andnteldyy can be

the glue that connects developed and developinghtoes, and

therefore represents a constructive starting géint.

141Bali Action Plan http://unfccc.int/files/meetings/cop _13/applicafiodi/cp _baliaction.pdfat 28 January

2008 para 1(a)
12yves de Boer, “Major Economic Meeting on Energy8iy and Climat Change, Honolulu 30-31
January 2008,

http://unfccc.int/files/press/news _room/statemexplication/pdf/080130 statement honolulu.ad81

January 2008.
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