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‘PRESCRIPTIVE AND IMPLIED EASEMENTS: DO THEY HAVE A
FUTURE IN THE TORRENS SYSTEM IN NSW?’

FIONA BURNS"

This paper traces the attitude of the High Coug, $upreme Court of NSW and the
NSW legislature to the compatibility of prescrigivand implied easements with the
Torrens system in NSW. Despite the fact that eldigh Court decisions indicated that
such easements were part of Australian law, thedtie NSW was (and is) towards the
removal of such easements from the Torrens systemhat state. A combination of
judicial attitudes and recent legislation has eaduhe effective abolition of prescriptive
easements in all, except a small minority of sitwest. The status of implied easements is
unclear, because courts in NSW have never displayednsistent objection to the
principle of easements by implication. The impéddwo groundbreaking NSW Court of
Appeal decisions, Williams v State Transit Authprdf New South Wales [2004] 60
NSWLR 286; and McGrath v Campbell [2006] NSWCA 1@&0July 2006) demonstrate
the different approaches that courts in NSW hakertato prescriptive and implied
easements respectively. The paper concludes byidevimg whether prescriptive and
implied easements should remain part of the Torsgatem of NSW.

| INTRODUCTION

When the predominant form of land title was oldtegs or common law title, there was
no doubt that prescriptive and implied easementg weecognized and acceptable part
of the land law system. In the late™@ntury and early 20century, courts in NSW
began to consider that some prescriptive easememésno longer viable for the
economic development of NSW. In the latd'2@ntury, legal policy increasingly
focussed on the protection of indefeasibility détand bona fide purchasers.
Prescriptive and implied easements became twoedtiiiruly horses’ of the modern
Torrens system. As they were created outside thasof registration, they were
increasingly considered problematical.

The hard-edged implementation of the Torrens systelSW has effectively abolished
prescriptive easements in NSW and thrown into dewi#ther implied easements have a
future role in that state. This paper outlinesdtig#ude of the High Court and courts in
NSW to prescriptive and implied easements; andethislative response to such
easements. The paper considers two recent deciidine NSW Court of Appeal which
highlight the difficulties of relying on prescripé implied easements in the Torrens

" Dr Fiona Burns is a Senior Lecturer at the Facofityaw, University of Sydney.
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systemWilliams v State Transit Authority of New SoWhles (‘Williams'} and
McGrath v Campbel'McGrath’).?

A Prescriptive Easements — A Brief Overview

A prescriptive easement is one by which title &@red by use or enjoyment had during
the time and in the manner fixed by laPrescriptive easements are based on a de facto
enjoyment of land, which falls short of exclusivespessiofi Traditionally, an easement
has conferred on the dominant landholder a legatést in the servient larid.

Prescription depends upon acquiescéniee servient owner of the land has allowed the
owner of the dominant land to exercise easemehtsrigver the land for a considerable
period of time. It was ultimately and reasonablsuased that the right had been acquired
lawfully because the servient owner knew of ther usaccordance with the law of
prescription and had the power to prevent the umserlid not do so. The acquisition of
the prescriptive easement was constrained to awhkerh was without force, secrecy or
antecedent permissidn.

In Australia, a prescriptive easement can be cldioretwo ground8One is the doctrine

of lost modern grant made in modern tintds.Dalton v Angu¥ the House of Lords
established that a claimant may seek a prescripigement when there is evidence of 20
years uninterrupted user, but there is no evidémethe putative grantor of the lost

grant was legally incompetent. This doctrine haobe important in the Australian
contextr® including NSW. This was the sole ground upon whiataimant in NSW

could rely.

1 (2004) 60 NSWLR 286.

2[2006] NSWCA 180 (7 July 2006).

% J Gaunt QC and P Morgan QGale on Easement& 7" ed, 2002) [4-01].

* Peter ButtLand Law(5" ed, 2006) [1621].

® Ibid [1605].

® See, egDalton v Angus & Cq(1881) 6 App Cas 740, 773 (Fry J); EH Bu@heshire and
Burn’s Modern Law of Real Proper{¢6" ed, 2000) 595.

" Butt, above n 4, [1672]-[1675].

8 Another ground is that the user commenced befb8 {the accession of Richard 1). However,
it was not possible to rely on this ground in Aafitr Stevens v McClun{l859) 2 Legge 1226;
Butt, above n 4, [1667].

° Butt, above n 4, [1667]-[1668]. For a discussidrihe early origins of the doctrine in English
law see: WS Holdswortt History of English Lawl3 vols, 1922-1952) vol 7, 346-347.
10(1881) 6 App Cas 710.

" Delohery v Permanent Trustee Co of N&\@04) 1 CLR 283.
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Claimants in some Australian states could alsoaalthePrescription Actl832(UK),
which is still in operation in Englarfd ThePrescription Act has never applied in NSW
and there was no equivalent to it in that state.

B The High Court and Prescriptive Easements

In Delohery v Permanent Trustee Co of NGWé¢lohery’)™ the plaintiff relied on the
right to ancient lights based on the doctrine sf lmodern grant to restrain the defendant
from diminishing light coming through the plaintffwindows. The right to ‘ancient
lights’ arose when there was the demonstrated gassdight through specific apertures
or channels (such as windows) for a continuousopest 20 years or mor& The High
Court held that such prescriptive easements hateda play in Australian law. Two
aspects of the case were particularly remarkahte. \@as that the title system governing
the dominant and servient tenements did not agpdae highlighted and critically
examined by the Court. The other was that the Ghidrhot consider that prescriptive
easements and ancient lights were incompatible twé¢fl orrens system, pointing out
that the Torrens legislation in all the states:

...expressly mention easements, and provide thatoas t
them the register is not conclusive evidence t#.tikhis is

a plain recognition of the existence of a law unadich
interests can be created otherwise than by written
instruments, since there could have been no difficin
providing for the registration of grants for thesation of
easements if it had been desired to d&’so.

The Court did not consider the apparent anomalygtescriptive easements were
acquired by de facto user outside any system adtragjon, whereas under the Torrens

12 South Australia and Western Australia: Adrian addrook and Marcia A NeavEasements
and Restrictive Covenants in Austra{&l® ed, 2000) [5.44] & [5.45]. While the legislatiorass
part of the law of Tasmania under tReescription Act1934 (Tas), that legislation has been
repealed under s 138l of thand Titles AcL980(Tas).

13 See generally, Gaunt QC and Morgan QC, abovds B7]-[4-44].

4 Rodwell v GR Evans & Co Ltd Pty Lk978] 1 NSWLR 448, 451. Note in contrast thaisit
the law of other states such as South AustraliaViledtern AustraliaGolding v Tanne(1991)
56 SASR 482;Wayella Nominees Pty Ltd v Cowden URDO3] WASC 210 (Unreported,
Roberts-Smith J, November 2003).

15(1904) 1 CLR 283.

6 Although ancient lights has been effectively astwid in NSW:Conveyancing Actl919
(NSW), s 179, a right to light may still be acqdiras a prescriptive easement in England. For a
discussion of this issue see Gaunt and Morgan,eah@; ch 7.

7 Griffiths CJ gave the judgment of the Court. Barsmd O’Connor JJ agreed with him.
18(1904) 1 CLR 283, 312.
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system a person generally acquired a legal prapyiétterest by registratioll. How can
this significant oversight be explained? It is sutbed that there were several reasons.

One is that the initial aim of Robert Torrens waes $etting up of a simple and efficient
conveyancing system that would resolve common &etishal problemé The Torrens
system had been framed to remove retrospectivestigeion of title. It was never
envisaged that the register would constitute a detaly reliable mirror of all interests
affecting the land* Another reason is that although the Torrens sys$tatrbeen
implementedDeloherywas decided very early in the®6entury before significant High
Court decisions about the systénkinally, the central question before the Court was
whether prescriptive easements (based on a dootfiost modern grant) were part of
Australian land law, rather than the relevanceuchseasements to a title by registration
system. However, despite these qualificationsc#ise is an authority supporting the
general proposition that prescriptive easementpanteof Australian law.

C Implied Easements —A Brief Overview

Implied easements cover a wide array of easemieatsviere not expressly created, but
impliedly granted or reservédimplied easements originated in English case lasv a
were quickly adopted and adapted in Australiéxamples include:
» Easements that have been implied from the desumiti the land contained
in the deeds or the certificate of title. For exéantand described as bounded

' This point was raised by Gordon KC in his additesge Court: ibid 293. Nevertheless, the
courts have recognised unregistered interestseim tirens system. Courts have held that while
the requirement for registration denies effecth® instrument, nevertheless the rights acquired
from the transaction remain enforceable. For afbkffiscussion of this issue see Butt, above n 4,
[2023]-[2025].

% Sir Robert TorrensTransfer of Land by Registration of Title as NovDiperation in Australia
under the ‘Torrens Systerfft863) 2-4.

2 For a helpful discussion on this point $ebbie v Davidsorf1991) 23 NSWLR 625, 648-656.

2 Eg: Barry v Heider (1914) 19 CLR 197;Butler v Fairclough (1917) 23 CLR 78;
Commonwealth v State of New South WE1848) 25 CLR 325L;apin v Abigail(1930) 44 CLR
166; South Eastern Drainage Board v Savings Bank oftfSAustralia(1939) 62 CLR 603tAC
(Finance) Pty Ltd v Courtenf1963) 110 CLR 550Breskvar and Wal(1971) 126 CLR 376;
Heid v Reliance Finance Corporation Pty L{ti983) 154 CLR 326¢Chan v Cresdon Pty Ltd
(1989) 168 CLR 242Bahr v Nicolay (No 2)1988) 164 CLR 604Hillpalm Pty Ltd v Heaven'’s
Door Pty Ltd[2004] HCA 58;Farah Constructions Pty Ltd v Say-Dee Pty [2807] HCA 22
(24 May 2007).

% Note generally Holdsworth, above n 9, vol 7, 33%:3Kevin Gray and Susan Grdslements

of Land Law(4™ ed, 2004), [8.128]-[8.152].

%4 Eg considerBradley v McBridg1886) 2 WN (NSW) 56Webb v Wer¢1876) 2 VLR (E) 28:;
Simmons v Starkg$869) 8 SCR (NSW) 186{owitt v Fitzgerald(1898) 24 VLR 387Campbell

v Jarrett(1881) 7 VLR (E) 137Lyons v Wintef1899) 25 VLR 464Gibson v M'Georgd1860)

5 SCR (NSW) 44.
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by land was held entitled to use the land for atlige® and a conveyance of
land abutting onto a lane has been held to be atpnt/to permitting access
over that lane or right of way.

» Easements based on necessity when a person ieuoalde his or her land.
The criterion of necessity has been strictly intetgd: the necessity arises
only in connection with a severance of the landesghfor example, an owner
has owned both the putative dominant and servienement$’ and the
easement must be absolutely necessary for thefiise @and”® Easements of
necessity are justified on the actual or presumtshtion of the partieS.

» Easements implied when it is necessary to giveeftethe parties’ common
intention as to what use the land would be*pithe common intention must
be inherent in the transaction and the circumstatice

» [Easements based on a non-derogation of grant toeetisat a grantee is able
to use the land granted for the intended purpodetaat the grantor does not
uscgazthe retained land in a way which makes itdliffi for the grantee to do
SO:

« Easements implied under the rule WWheeldon v Burrow¥ A grantee
acquires all the quasi-easements (continuous apdrept easements), which
existed at the time of the severance of the laadh fthe grantor’s land. The
guasi-easement must be reasonably necessary f@anibgment of the land
granted® and the grantor must have used the quasi-easdarethie benefit
of the land granted prior to the severarice.

D The High Court and Implied Easements

In Dabbs v Seaman (‘Dabbs an appeal from the decision of the NSW SuprematCou
the High Court effectively endorsed an easemenmtipjication even though it arose in
the context of the Torrens system and concernetecplar kind of easement by
implication. The transfer and certificate of titbsued to the defendant indicated: the land

% Bradley v McBridg1886) 2 WN (NSW) 56.

% Cowlishaw v Ponford1928) 28 SR (NSW) 33Webb v Werél1876)2 VLR (E) 28.

%" See egNickerson v Barraclougfl981] Ch 426, 440.

% See egParish v Kelly(1980) 1 BPR 9394, 9400-1.There must be at led@gerce of the
difficulty of accessTorrisi v Magame Pty Ltfl1984] 1 NSWLR 14, 22.

% North Sydney Printing Pty Ltd v Sabemo InvestmenPty Ltd[1971] 2 NSWLR 150 at 160;
Parish v Kelly(1980) 1 BPR 9394, 9398tickerson v BarraclougfiL981] Ch 426.

% see eBeck v Auerbaclil985) 6 NSWLR 425, 433-444.

31 RJ Finlayson Ltd v Elder, Smith & Gb936] SASR 209, 234.

%2 See egKebewar Pty Ltd v Harki1987) 9 NSWLR 738, 741.

%(1879) 12 Ch D 31.

% Stevens v Alla(lL955) 58 WALR 1, 15.

% ancaster v Lloyd1927) 27 SR (NSW) 379, 384-385.

%(1925) 36 CLR 538.
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of which the defendant was the registered propriated a 20-foot strip marked with the
words ‘twenty foot lane’. Neither the transfer rloe certificate of titte mentioned the
existence or creation of an easement. The plainkiff was the registered proprietor of
the lane and other adjacent land applied for tmsaidation of titles and the deletion of
the words ‘twenty foot lane’. The Registrar-Genavalild not delete the notation
without the defendant’s consent, which was refused.

At first instance the plaintiff was granted dectarg and injunctive relief’ On appeal,

the High Court allowed the defendant’s appeal et bases which led to the
conclusion that the defendant was entitled to oalyhe certificate and the register. A
majority of the Courf recognised the defendant’s implied easement bgrigtion

which was dependent upon the diagram of the lahd.éasement was based on earlier
case law which implied a right of way in favouraopurchaser when the land or street
was owned by the vendor and was described in theetryancé’The implied easement
applied in the Torrens systethlsaacs J also acknowledged the principle of
indefeasibility of title. However, this indefeadityi of title was based on the conclusive
evidence of the certificate of title (which refeir® the lanef! They did confront

directly the question whether implied easementeumdhed the Torrens system because
it was arguable that in this case the implied easgm@mssisted the operation of the title by
registration system. Moreover, the decisioabbswas consistent with earlier High
Court decisions in so far that implied easemenseth@n a derogation from grdft,
implied reservatioff or Wheeldon v Burrowsasement$,were assumed to be part of
Australian law, although such easements may nat baen found to exist on the
particular facts of the cad&However, the courts have tended to confine thésidecin
Dabbsto its own special facts.

The dissenting judgment of Higgins J is noteworthig Honour stressedhter alia, that
the land was Torrens title ladIEasements could not be transferred or createdtbeer
land except in accordance with the terms offleal Property Ac1900(NSW):*
Accordingly, the defendant had no right of access ¢the lane (despite the statement on

37(1924) 24 SR 481.

¥ |ssacs and Starke JJ.

%9(1925) 36 CLR 538, 546-548 (Isaacs J); 573 (Staykelelpful discussion is contained in Butt,
above n 4, [1645]; Gaunt and Morgan, above n 20BF3-25].

O Ibid, 573 (Starke J).

* |bid 545-546.

“2Nelson v Walke(1910) 10 CLR 560, particularly 582-586 (Isaacs J)

*3Mayor of Perth v Hallé1911) 13 CLR 393.

“Horsfall v Braye(1908) 7 CLR 629.

> Note Nelson v Walkef1910) 10 CLR 560Horsfall v Braye(1908) 7 CLR 629Mayor of
Perth v Halle(1911) 13 CLR 393.

“6 Butt, above n 4, [2093].

7(1925) 36 CLR 538, 558-560

*8 |bid.
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the certificate of title), because the alleged ews# was not created according to the
legislation. InNelson Wvalkef Higgins J also raised the issue whether natughtsi
and the principle of derogation from grant, bindgugcessors in title, applied in a
Torrens context. However, His Honour did not purtha line of reasoning because he
considered that no grant could be implied initiafly

In the light ofDeloheryandDabbs it could have been assumed that prescriptive and
implied easements were permanently part of the N®wens system. However, three
factors rendered this unlikely. First, the High @sudecisions did not directly grapple
with compatibility of the easements with the Togerystem. Second, there was a
tendency of the courts in NSW to treat prescripggsements unfavourably. Third, there
were significant legislative changes in thé"2@ntury, which, literally read, left little
room for the operation of such easements. The se@od third issues are considered
below.

I THE TORRENSSYSTEM IN NSW: EARLY APPROACHES TO PRESCRIPTIVE AND
IMPLIED EASEMENTS

A Early Judicial Approaches to Prescriptive EasemmentNSW

In New South Wales colonial courts questioned wéretinescriptive easements for light
were part of the law of that coloiyIn Sheehy v Edwards, Dunlop & €oin a claim for

a right to ancient lights based on the doctrinesf modern grant, Manning J
acknowledged that the doctrine of lost modern grnaad part of the law of England when
NSW was founded and later when its reception wairceed by statuté® English

courts had made it clear that the colonists broagblh common law, as was ‘reasonably
applicable to the conditions of the colofyHowever, he held that a historical approach
did not convincingly determine whether prescriptasements based on ancient lights
ought to be protected. He questioned whether iraetipal terms, easements by
prescription could have ever applied when the opleas first settled. In addition, he
held that as the right to ancient lights had netbgart of the law adopted by the colony
on its foundation, it would be necessary for thiewal legislature to pass legislation to
introduce it> He also held that the prescriptive period setly\Wwas analogous to the
Statute of Limitationthat expressly did not apply to Torrens title IafidNotably, he did

%9(1910) 10 CLR 560.

%0 |bid 592-593.

°L Cf other colonieswWhite v McLear{1890) 24 SALR 97Thwiates v Brah€1895) 21 VLR 192.
°2(1897) 13 WN (NSW) 165.

%3 Australian Courts Act9 Geo IV, ¢ 83.

> |bid 168.

%5(1897) 13 WN (NSW) 165, 168.

% |bid.
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not raise the potential clash between the tendt@by registration and prescription.
These arguments would become important in a lgier’a

As there was a strong legal trend in NSW, which aderse to prescriptive easements
and their role in the Torrens system, it is nopgsing that the fundamental issue of
whether prescriptive easements were part of Auatrdw arose in a NSW case, which
went subsequently on appeal to the High CourDédfohery v Permanent Trustee Co of
NSW?® Simpson CJ in Equity held that as #rescription Actl832had not been adopted
in NSW, it was left to the court to determine wieztthe right to ancient lights based on
the doctrine of lost modern grant was beneficiatii@ country. He held that the doctrine
ought not to be adopted in NSW, principally duedocerns about economic
development?

B Early Judicial Approaches to Implied EasementSI8W

There are several early decisions (some pri@aibbg, which indicated that the courts
accepted that implied easements were part of thel&dSW The more difficult issue
was whether such easements operated in the Taystem. The attitude of the courts
appears at best equivocal.

One early NSW decision is very important. MaughdriSeaman v DabB(the facts

of which were briefly referred to abo¥&onsidered that the statutory framework of the
Torrens system was the most significant factoratednining whether an implied
easement by description existed in this case. fioadily, when a vendor of land owns a
lane or street which is contiguous to the land ,sartdl the land or street is described in
words or by diagram in the conveyance, a right @y wver the land is implied in favour
of the purchase¥ Maughan J pointed out, inter alia, that notwihsing the traditional
principles, the then section 40 of tReal Property Ac1900(NSW) stated that every
certificate of title was ‘conclusive evidence’ oparson’s interest in the land subject to
the certificate of titl€! However he held that the certificate of title was conclusive

>"Williams v State Transit Authority of New Southles(2004) 60 NSWLR 286.

8(1903) 4 NSWLR 1.

%9 Ibid 6. The decision of Simpson CJ was heaviljuiericed by Manning J's decision $heehy
v Edwards, Dunlop & C¢1897) 13 WN (NSW) 165.

0 Such aswheeldon v Burrowgasementstancaster v Lloyd1927) 27 SR (NSW) 379; and
easements of necessi§harp v Emery1860) 2 Legge 1281Gibson v M'Georg€1866) 5 SCR
(NSW) 44.

©1(1924) 24 SR 481.

%2 Above page 5 of this paper.

% For helpful discussion of implied easements bydeson see Gaunt and Morgan, above n 3,
[3.20]-[3-25].

®4(1924) 24 SR 481, 493.
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evidence of anything else that appeared on thidicate * Therefore, it was not possible
to rely on the certificate of title, nor imply aasement by description. Nevertheless, he
neither criticised the inherent concept of impleasements by description per se; nor
considered the provisions in the legislation deglirith easements as exceptions to
indefeasibility.

C Early Academic Approaches to Prescriptive and leghbEasements in the Torrens
System in NSW

It is helpful to note several earlier academic ca@ntators on the operation of
prescriptive and implied easements in the Torrgatesm in NSW. They demonstrate that
while it was initially assumed aft&eloheryandDabbsthat these easements functioned
within the Torrens system, a ‘sea change’ occuirepart due to the redrafting of
statutory exceptions to indefeasibility (which viat dealt with below).

Beckingham and Harfireferred to cases from other states and commémaeih NSW

‘a commonly accepted view in NSW appears to bd Tlwarens title land was ‘subject to
any easements that may be proved to exist, whtthgrare noted as encumbrances or
not, whether created before or after the land wasdht under the Act, irrespective of
the method of their creatiofi Not only were both prescriptive and implied easetsie
recognised within the Torrens system, but also tixese given equal recognition, so long
as they were created in accordance with the gelasval

Several decades later Baalman pointed out thaihatlg ‘... easements were ‘rights
outside’ the R.P. Act; that an unregistered easéowirid be as efficacious as a
registered one® Implicitly from what Baalman stated, this view &pd to both
prescriptive and implied easements. However Baahvemt on to point out that this view
changed in the 1943 decisialobson v NankervfS as a response to legislative
changes?

Writing the second edition of Baalman’s work, Woadnand Grimes accentuated the
importance of registratioff. They argued that in the light of legislative ammeats, the
recognition of prescriptive easements would nownloengruous in the Torrens system in
NSW.”In regard to implied easements, they contendedDthlbbsought to be limited to

% |bid.

% JG Beckingham and Lewis A Harrishe Real Property Act NSW (as amended to the end of
1928)(1929) 96-97.

*" Ibid 96.

% John BaalmariThe Torrens System in New South WE18§1) 202. .

69(1943) 44 SR 277.

O Below at page 10 of this paper.

M RA Woodman and PJ GrimeBaalman: The Torrens System in New South W@¥sed,
1974) 186.

2 |bid 185.
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its own peculiar circumstanc&sHowever, they noted that Wheeldon v Burrows
easements, ‘the purchaser may well have a pereguél sufficient to support an
application™ requiring the vendor to execute a transfer grardim easement. An
important early trend was re-emerging with greatarity - a different approach to the
operation of prescriptive and implied easementae@nTorrens system in NSW.

Il THE TORRENS SYSTEM IN NSW: LEGISLATIVE PROGRESSION
A The First Torrens Legislation in NSW

The Torrens system was originally implemented lgyRbal Property Act862" This
legislation remained in operation until the curregtislation, theReal Property Act90Q
was enacted. The earlier legislation did contgancaision setting out statutory
exceptions to indefeasibility. Section 40 providledt the registered proprietor, except in
the case of fraud and interests notified on thie fédok the land ‘free from all other
encumbrances liens estates or interests’ subjactenalia, ‘the omission or
misdescription of any right of way or other easetmee@ated in or existing upon any
land.” This appeared wide enough to cover preseemasements created under the
doctrine of lost modern grant — consistently wite approach taken by the High Court in
Delohery

B The Real Property Act 1900 (NSW)

In 1900, section 42 of thikReal Property Ac1900(NSW) set down specific statutory
exceptions to indefeasibility including para (b)igfhstated:

. in the case of the omission or misdescriptionany
right-of-way or other easement created in or axistipon
any land.

The wording of the legislation could arguably copezscriptive or implied easements
because such easements were created and existingnop land. Beckingham and Hatrris
referred to this vie/’ However, the situation was complicated by the flaat section 42
also provided that a registered proprietor waseslip the interests recorded on the
register, but otherwise took the land ‘absolutedeffrom all other encumbrances, liens
or interests whatsoever’. Two important issuesanmsubsequent case law: the
definition of ‘omission’ in section 42(b) and whetla prescriptive or implied easement
constituted an in personam right.

3 Ibid 185, referring tdobson v Nankervi€943) 44 SR (NSW) 277, 280.
74 H
Ibid.
>(1862) 26 Vic No 9.
©(1904) 1 CLR 283, 312.
""Beckingham and Harris, above n 69, 96-97.
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1 Omitted Easements

In Jobson v Nankervi$Nicholas CJ held that only a registered memorandfimansfer
could create an easement; and that only unregiséareements in existence before the
land was brought onto the Torrens system oughthteraise burden the larf@He also
considered the decision Dabbsto be an exceptional onahich ought to be confined to
its own special fact® Therefore, it was arguable that it ought not toddied on as an
authoritative endorsement of implied easementsénTorrens system in NSW.

In Australian Hi-Fi Publications v GelflAustralian Hi-Fi’) # the NSW Supreme Court
had held that the word ‘omission’ in section 42¢xjuired evidence that something was
not on the register and that was because somethmgd have been done, but was not
done. In practical terms, it was necessary foeagement to be omitted due to the fault
of the Registrar-Gener&l The problem was that prescriptive or implied e asem

would not constitute an exception to indefeasipliecause they were not omitted due to
administrative error.

The decision iDobbie v Davidson (‘Dobbi&jchanged the interpretation of ‘omission’.
In that case, a prescriptive easement in the fdram@ccess road had been used since
1905. The servient land had been brought undefanens title system in 1964, but no
right of way appeared on the Certificate of Tilde NSW Court of Appeal confirmed
that a prescriptive right of way had been in exiséeat the time that the land was brought
onto the Torrens system, but its omission was nettd administrative error. Contrary to
earlier decisions, the NSW Court of Appeal held tha word ‘omission’ did not require
proof of fault on the part of the Registrar-Gengoait simply meant that the easement
was not recorded on the title, nothing mGrBriestley JA extensively reviewed the early
Torrens legislation and the early reports abolig. Honour concluded that the NSW
Court of Appeal’s interpretation was consistentwmitat of the early framers of the
Torrens legislatiof°

Subject to what is stated below, the decisiontkeftdoor open for prescriptive and
implied easements, not only in situations whenreth&ement already existed over the land
before conversion to Torrens title, but also whHenland was under the Torrens system
and the conditions necessary for prescriptive @ligd easements were satisfied.

78(1943) 44 SR (NSW) 277; 61 WN (NSW) 76.

" See alsoKostis v Devitt(1979) 1 BPR 9231Dewhirst v Edwardg1983] 1 NSWR 34;
Australian Hi-Fi Publications Pty Ltd v Gefl1979] 2 NSWLR 618.

8 Jobson v Nankervid 943) 44 SR (NSW) 277, 280.

81 See Butt, above n 4, [2093]; Baalman, above %9, It has been argued that the decision in
Dabbsis not a satisfactory authority. Baalman considefeat what the transferee got was
‘something in the nature of a judicial mystery.’

8211979] NSWLR 618.

811979] NSWLR 618, 632 (Mahoney J).

84(1991) 56 SASR 482.

% |bid 630-633 (Kirby P); 660 (Priestley JA).

% |bid 647-657 (Priestley JA). Kirby JA agreed oisthoint: 635.
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2 In Personam Right

In Australian Hi-F#’ another issue was whether a registered propriedatd take land
subject to &Vheeldon v Burrowsasement. The Court of Appeal held that geneaally
easement by implication could not arise over ldnebaly in the Torrens system. An
easement by implication would be defeated by lagistered interest§ A newly
registered proprietor of the servient land woultllv® subject to such an easement due to
the impact of s 42(b). However, the Court also madkear that such an implied
easement would still have limited enforceabilitdanan in personam (or personal
equity) exception to indefeasibility of title. Tle@asement would only be enforceable
against the original parties to the transactionclwvimitially gave rise to the easement.
Once the servient land was transferred to a neistargd proprietor who had not taken
the land fraudulently, the easement could no lobgeznforced?

This decision gave some limited protection to aatga acquiring land that was
previously benefited by a quasi-easement. Howeherimplication was that subsequent
owners of the dominant land ought to take stegsrtoalise the easement by registration.
The extent to which the approachAastralian Hi-Fiought to apply to other kinds of
easements implied by law was somewhat unsettleticplarly as both previous cases
and commentators had suggested that in personhts ggould not apply to other
implied easement8.There was also the issue whether the findiniustralian Hi-Fi

could also apply to prescriptive easements, pdatilsuin the light of a decision of the
Supreme Court of South Australia, which follow&dstralian Hi-Fiand preserved a
prescriptive easement in the Torrens system umgecdncept of an in personam right.

C The Property Legislation Amendment (Easements]1 2@% (NSW).

In 1995, the NSW legislature made amendments tioset¢2that affected prescriptive
and implied easementsThe legislature abolished the former para (b) r@pthced it
with section 42(1) (al) as a new exception to iadsibility:

. in the case of the omission or misdescriptionaaf
easement subsisting immediately before the land was
brought under the provisions of this Act or validiseated
at or after that time under this or any other Acta
Commonwealth Act.

8711979] 2 NSWLR 618.

% |bid 623-624.

8 Ibid See als&ebewar Pty Ltd v Harkifil987] 9 NSWLR 738, 743.

% See Woodman and Grimes, above n 76 185. Notettasdhe indefeasibility provisions were
held to prevent easements by necesBifirish v Kelly(1980) 1 BPR 9394forrisi v Magame Pty
Ltd [1984] 1 NSWR 14.

1 Goldingv Tanner(1991) 56 SASR 482.

2 property Legislation Amendment (Easements)1866(NSW) s 3 and sch 2 [1].
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This provision clearly creates an exception to fadsibility consistent with the decision
and factual circumstancesDobbie Moreover, easements that are validly createdunde
theReal Property Acfby registration) or under any other NSW or Comwealth
legislation that is omitted or misdescribed willlstonstitute exceptions to

indefeasibility. Administrative omissions or misdaptions or easements created by
overriding statutes will be covered. However, erlt reading of the provision suggests
that easements arising under the common law otyeeyill not constitute exceptions to
indefeasibility (unless in some way they are linkethe fraud exception or a judicial
exception in the form of an in personam right @ythrose before the land was converted
to Torrens title). While the legislature did notetitly abolish prescriptive or implied
easements, it arguably attempted to do so indyreeitause most residential and
commercial land, that is ‘non-Crown’ land in NSW regulated by the Torrens syst&m.

IV WILLIAMS V' STATE TRANSIT AUTHORITY OF NEW SouTH WALES™*

As suggested earlier, some early NSW decisionsbasidered prescriptive easements
unfavourably. In the light dbelohery” and the ongoing development of the Torrens
legislation, this matter was left undecid@dHowever, in the 1970s and 1980s there were
several first instance cases where courts heldatpatscriptive easement could not arise
in respect of land under the Torrens system, exgbpte the easement arose before the
conversion of the land from old system to Torrétis.Y These cases were determined
before the 1995 amendments and were influenceldegi¢cisions idobson v
Nankervi§®andAustralian Hi-F° in so far that they emphasised that registratias w
necessary to create an easement It appears tHaotires were wary of the acquisition of
rights by mere user, particularly as there wastat®ry recognition of ther{°

In Williams'® the question whether prescriptive easements aoidd outside the
registration system and bind registered propriet@s considered. In that case, a portion
of Randwick Racecourse had been resumed for us¢rasiway and then as a busway
and access for taxis, particularly on race days.dliner was the State Transit Authority
of NSW. It sought tenders for the sale of the lartte Australian Jockey Club made a
bid, but then refused to accept the terms of Jdle.State Transit Authority exchanged
contracts with a rival bidder. The Australian Jock#ub lodged caveats, claiming
various rights of way and a sewerage easementlo@dand based on uninterrupted
usage in excess of 20 years. The State Transitofittclaimed, inter alia, that there had

% Butt, above n 4, [2005].

% (2004) 60 NSWLR 286.

%(1904) 1 CLR 283.

% Consider egRodwell v GR Evans & Co Pty L{978] 1 NSWLR 448, 451.
9" Kostis v Devit(1979) 1 BPR 923Dewhirst v Edward§1983] 1 NSWLR 34.
9(1943) 44 SR (NSW) 277; 61 WN (NSW) 76.

9911979] 2 NSWLR 618.

1 Dewhirst v Edward$§1983] 1 NSWLR 34, 46-48 (Powell J).

101(2004) 60 NSWLR 286.
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not been the necessary user required to complytildoctrine of lost modern grant;
and that in any event the doctrine was incompatilille the Torrens title system.

The Court held that prescriptive easements didalotvithin section 42(1) (al), nor did
they create an in personam right against the ergidtowner of the servient lafi The
Court also considered that not only was the doeiilost modern grant a fiction, but
the fiction would be further contorted and strettifet were adapted to a title by
registration system. It would be necessary boftrésume the delivery of a registrable
transfer and certificate of title and the registrabf the easement by an administrative
official whose acquiescence as to user would Hedif to maintain'®®

In Williams, the Court acknowledged that prescriptive easesneate based on
acquiescenc&* and that a successful claimant acquired a legareant rather than an in
personam right® The Court approached prescription and the doctrinest modern
grant from the perspective of the inviolabilitytbe title-by-registration system. It
applied the doctrine of lost modern grant literatiythe machinery of the Torrens
system® and gave primacy to the statutory framework offberens system over
traditional common law norms. Itignored the lweaissue of whether acquiescence
ought to give rise to a legal right in exceptiociatumstances (despite the precise terms
of the legislation). Unless there are some radioandments to the legislation, it can be
said with certainty that prescriptive easements, arthe species of ‘unruly horses’
confronting the policy of the Torrens system araaat extinct in NSW law (except
where the prescriptive easement arose prior tedheersion of land from old system to
the Torrens system). The High Court refused leasppeal from the decisidfy.

V MCGRATHV CAMPBELL 1%

The approach of courts in NSW to the compatibdtymplied easements to the Torrens
system has been far more equivocal than theiud#ito prescriptive easements. It is
submitted that there have been three reasons, ¢orstts never displayed the same
aversion to the principle of implication. The ingaltion of easements has been a way of
completing or fulfilling what were the intentionftbe parties; or in a practical fashion
ensuring that the dominant land was usabl&econd, implied easements may arise in a
number of ways, so that a decision in respect eflond of implied easement could

192 |bid, 301-302. The Court relied on the legislatiaeolition of prescriptive rights of way

against the CrowrConveyancing Act900(NSW) s178.
1% bid, 299-301.

194 1bid, 292-293.

195 |hid, 299-300.

1% 1hid, 300.

10712005] HCA Trans 296.

198 12006] NSWCA 180 (7 July 2006).

19 Consider edVilcox v Richardsoii1997) 43 NSWLR 4.
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arguably have limited influence over cases in r@gather forms of implied easements.
Third, courts have responded differently and incstasatly to implied easements in the
20" century. There had been a number of cases whig ha
* avoided the question whether implied easements wemngpatible with the
Torrens systeror
» determined that a claim for an implied easemeniedabecause of non-
compliance with the provisions for express creatibaasements; or
» determined that the earlier exception to indefeltyilfs 42 (1)(b) of theReal
Property Acj precluded reliance on easements of implicationchsas
easements of necessity}or
» determined that a person could acquire an in paraaight against the person
in respect of which the easement initially ar&Ser
* determined that an easement or ancillary right i@aplin an instrument
registered under th®eal Property Act(such as awheeldon v Burrows

easement) is not defeated by any indefeasibiliyisions**

In McGrath,the Court of Appeal had the opportunity to providiar guidance on how
and to what extent, implied easements operatdakii orrens system. Unfortunately, it
did not do so, thereby creating uncertainty anidjificant divide between prescriptive
and implied easements in the Torrens system. $ncthise, two adjoining lots were owned
by a single registered proprietor. The common owrfiéot 6 and Lot 12 sold these lots
to the respondents and the appellants respectiVeé/ respondents continued to use an
unregistered easement over Lot 12 to gain accdsst#®. The appellants argued that the
respondents were not entitled to claim or use smohasement; and that such an
easement was repugnant to s 42 (1) (al). The rdsptsrargued that they were entitled
to do so, relying or\ldridge v Wright*® In Aldridge v Wright Greer LJ had considered
the situation where both properties to which aiooius and apparent implied easement
may apply, are sold to separate purchasers. He held

Where an owner executes contemporaneous conveyances
of adjoining plots with the houses erected on thamg
there exists a made road across the land of ortetglan

10 North Sydney Printing Pty Ltd v Sabemo Investmemp@ation Pty Ltd[1971] 1 NSWLR

150 (Hope J)Wilcox v Richardsoi(1997) 43 NSWLR 4.

1 ConsiderReal Property Act 190(NSW) ss 46 and 4Tarrant v Zandstrg1973) 1 BPR 9381
(Mahoney J).

12parish v Kelly(1980) 1 BPR 9394forrisi v Magame Pty Lt{11984] 1 NSWLR 14 (Powell J).
13 Australian Hi-Fi Publications Pty Ltd v GeHL979] 2 NSWLR 618;Lamos Pty Ltd v
Hutchison(1984) NSW ConvR 55-18Kebewar Pty Ltd v Harkii1987) 9 NSWLR 738;

14 Hemmes Hermitage Pty Ltd v Abdurahn{af91) 22 NSWLR 343Kavia Holdings Pty Ltd v
BevillestaPty Ltd [2006] NSWSC 633

11511929] 2 KB 117.
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entrance to the house on the other plot, andpitaged that
the road was constructed for the use of both houkese
will be implied a grant in the one conveyance oight to
use the road and a corresponding reservation irotiner
conveyancé:®

While in that case, Greer LJ did not find that ¢hkad been the necessary
contemporaneous transactions, the case represgpésial extension of the rule in
Wheeldon Burrows because the implied easement may ariseteldisp fact that the
grantor retains neither lot. The respondent arghatla continuous and apparent
easement applied notwithstanding that two sepaiatiges had acquired the putative
dominant and servient larif.and that the simultaneous sales created an emyutyight
in personam against the appellants.

The Court of Appeal pointed out thaldridge v Wrighteasements were dependent upon
an imputed intention of the purchaser to take titatpve servient tenement subject to the
easement:® Therefore, it was necessary to establish thaapipellants, as owners of the
servient land, had effectively acceded to the easélvy implication in accordance with
the rules governing the implication of terms inoatact:'® The Court determined that
there was no evidence from which such an interd@rid be imputed.. In short, there
was insufficient evidence sustaining a claim foiraplied easement of th&ldridge v

Wright variety:?°

Nevertheless, the Court also considered whethér anemplied easement was
incompatible with the Torrens title system. Thréservations may be made.

First, the Court considered that an implied easé¢wiethe\Wheeldon v Burrowsgariety
(as extended baldridge v Wrigh} could only ever constitute an equitable interest
because it was unregister€dThis is an interesting issue because under coioveit
approaches to easements, whether implied or oteenthie dominant owner of the land
acquired a legal interest in the laitiTherefore, registration as a prerequisite to legal
title has taken precedence over and modified toawit principles. However, this view
was evident in earlier academic literatGtand had been endorsedAnstralian Hi-
Fi.***Even if implied easements survive the introductibthe Torrens system as

18 1hid, 131.

11711929] 2 KB 117.

182006] NSWCA 180 (7 July 2006) [77].
119 |bid, [70]-[76].

120 |hid [78]

12 |bid [79].

122 gtt, above n 4, [1656].

1Z\Woodman and Grimes, above n 76, 185.
12411979] 2 NSWLR 618, 623-624
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equitable interests, two interesting issues aFsst, it remains unclear how such
easements will be treated when there is a pridiggute between the dominant owner
and an unregistered interest holder in resped¢teoservient land. For example, if an
implied easement arose on the principlealaridge v Wright how would a priority
dispute be settled between the dominant owner anosheegistered mortgagee or
unregistered lessee of the servient land? Woul€thet deem the easement to be a legal
interest as against other unregistered interesigdier to give effect to orthodox
principles? If this were the case, it would betaation where the interest was regarded
as a legal interest for purposes of priority disgybut an equitable interest when the
guestion of indefeasibility of title was concernétternatively, if the implied easement
was simply regarded as equitable, then the starptanmty rules could be difficult to
apply. The standard rule is that the first equéabterest takes priority If the
unregistered (equitable) mortgagee provided thenfie for the servient owner’s
acquisition of the land, it could be difficult te@rmine which was the earlier equitable
interest, unless it was assumed that the continandspparent easement was an earlier
guasi-easement waiting to fully crystallise immeeliathe acquisition took place.
Second, it raises a question over the future stdtather unregistered legal interests
which operate in the Torrens system. For exampéretare some leases in NSW which,
according to Butt, ‘may well be legal, not equieldf® Leases which meet the criteria
under s 23D (2) of th€onveyancing Act919 (NSW3*' are legal leases which take
effect according to their own terms and are offesehe (but not complete) protection
under s 42(1) (d) of thReal Property Ac1900 (NSW)'*® Leases under s 127 of the
Conveyancing Act919 (NSW) take effect as legal tenancies atdeterminable by one
month’s notice. Consistently applying the in peesarapproach to such interests, the
leases would only bind the original lessor. Howeites arguable alternatively that these
interests would be treated differently than unregesd implied easements because of the
protection afforded under s 42(1)(d) and becausg dine leases created by legislation.

Second, the Court held that an equitable easenmnitwnly be enforceable as a
personal equity against the vendor of the landpbtiagainst the vendor’s successors in
title.**® In McGrath, it was not possible to argue that the appellaet® bound by an in
personam right, because they had not contributéluetoreation of the implied easement
or acted in an unconscionable way (which would Hadehe respondents to believe that
such an easement was binding on thEfiylere knowledge of the simultaneous transfers

12 Bytt, above n 4, [2025]

126 |hid.

12| eases which do not exceed three years, are aiabierent reasonably obtainable without
taking a fine and take effect in possession. Ftisaussion of these leases and the Torrens system
see Butt, above n 4, [1548]-[[1551]; [1556]-[1557].

128 Btt, above n 4, [2096]-[2097].

12912006] NSWCA 180 (7 July 2006) paras [102]-[10dlymg onAustralian Hi-Fi Publications

Pty Ltd v Geh[1979] 2 NSWLR 618.

130 |bid [108].
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was not sufficient® The jurisprudential basis fa¥heeldon v Burrowwas that the
original owner had created the easement and itwgasr her presumed intention to

transfer the land with the benefit attacH&d.

Third, the Court noted briefly Professor Peter Butiew that as both prescriptive and
implied easements arise at law without any redigrdealing, the refusal to recognise in
personam liability for prescriptive easements cdstst on the in personam
enforceability of implied easemert8In short, the argument is that both forms of
easement ought to be treated similarly in a tijledgistration system. Tobias JA for the
Court commented that ‘there is much force in Pisde8utt’s observations®*

However, he held that he was not required to espmenclusion on this issue because
there was nd\ldridge v Wrighteasement or personal equity otherwise binding the
appellantg®

The upshot of the case appears to be that the N&W Gf Appeal refused to move
away from the approach takenAustralian Hi-Fi**® althoughAustralian Hi-Fiwas
decided well before the 1995 amendments. It isabfputhat the Court hinted that its
future attitude would be that prescriptive and ieghleasements would be treated
similarly. Alternatively, it is equally arguableahthe Court did not proceed to make
a clear obiter dicta statement, because it wisbéeltve the matter open for further
consideration.

VI CONCLUSION AND COMMENT

An analysis of the way that the NSW legislature d¢iealt with prescriptive and implied
easements shows that it has consistently and msigedy attempted to limit the
applicability of both in the Torrens system. Theas been no attempt to distinguish
between them when constructing exceptions to iraddbdity. It is submitted that the
reason for this approach is that from the perspedt a title-by-registration system, both
kinds of easements are unregistered interests velisé outside the land title scheme.
They create problems because they detract fromrtheiple of indefeasibility of title

and undermine the reliability of the scheme asmaplete system of title. Therefore, there
has been insufficient consideration of the difféteasis for and function of these
easements. Yet, prescriptive easements and imgdiseiments have performed different
roles. Prescription is based on acquiescence agouser over a period recognised by
law. Implied easements give effect to the pari@&ntions at the time of grant or permit

3 bid [111]-[112].

132 |bid [1086].

13 Butt, above n 4, [2090]-[2091].
3 |bid [118].

1% |bid [119].

1%611979] 2 NSWLR 618.
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access to landlocked land. Therefore, these sepaniats ought to be considered before
restricting or eliminating them.

An analysis of the way that courts in NSW have dedh prescriptive and implied
easements indicates that some courts have dissimggibetween the operation of
prescriptive and implied easements in the Torrgatem. It is true that there has been a
cross-fertilisation of ideas concerning prescrigt@and implied easements. Therefore,
there are cases pertaining to implied easementtharifiorrens system which have
influenced courts determining whether prescripéasements can operate in the Torrens
system® and vice vers&® On the other hand, Williamsthe Court of Appeal criticised
the artifices that would be necessary to applydtherine of lost modern grant to the
Torrens system. It considered that prescriptivee@snts based on a lost modern grant
were no longer tenable. Yet, McGrath, the Court of Appeal did not automatically
determine that the decision\Williamsought to apply to implied easements. It did not
overrule the operation d/heeldon v Burrowsnplied easements in the Torrens system.
Instead, the Court held that such easements willlmnd the original servient owner as
an in personam obligation.

Before taking further judicial action to eliminateplied easements, it will be necessary
to consider carefully the role and function of bpthscriptive and implied easements. So
far, the courts in NSW have not adequately expthinky a prescriptive easement based
on acquiescence and acquired by long user is ntgéqied under the Torrens system,
while an easement based on ‘continuous and appaseri is protected in a limited
fashion. It is arguable that in some respects, #neysimilar because both arise due to
continuous user over time and must be evident.diifexrence in approach may lie not
only in the problems associated with the applicatibthe doctrine of lost modern grant,
but also that prescriptive easements are acquyrélaebunilateral action of the dominant
owner and the deemed acquiescence of the serwmar@raver time. Prescription allows
the acquisition of an interest in land for no cdesation*°. Alternatively, it can be
argued that the function of implied easements leas Ibo fill contractual gaps where the
parties intended or presumed that an easemeneeéxistavour of the dominant land.
Moreover,Wheeldon v Burrowsasements exist as quasi-easements in the hatias of
grantor and crystallise into implied easements whergrant occurs. As the grantor used

137 Eg, Australian Hi-Fi Publications Pty Ltd v GeHl979] 2 NSWLR 618 influenced the
decision inDewhirst v Edward§1983] 1 NSWLR 34.

138 Dewhirst v Edward$1983] 1 NSWLR 34 in which it was decided thatgméptive easements
could not arise over Torrens land, influenced theiglon inTorrisi v Magame Pty Ltd1984] 1
NSWR 14 in respect to prescriptive easements ofgsity. Powell J made both determinations.
Note also Marion McGuire, ‘A New South Wales pertpe on implied and prescriptive
easements and the rights in personam exceptiamdtfaasibility of title’ (2006) 12 APLJ 228,
242,

1% Consider, Law Reform Committedcquisition of Easements and Profits by Prescriptio
Report No 141966) 11.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

the quasi-easement when both parcels of land betbtaghim or her, he or she cannot
argue as the servient owner that the easemenndbesist.

A future issue is whether implied easements wititcwe at all in the NSW Torrens
system; or to put it another way, whether preseepdnd implied easements ought to be
treated similarly in a Torrens system because dnisg in accordance with general
principles outside the registration process. #ubmitted that broadly there are three
approaches.

One is to emphasise that such alleged easemerdssirg in the context of a title by
registration system. If the integrity of the systisno continue, then the literal
application of the legislation is important in orde avoid unnecessary fictions and
further uncertainty. As Woodman and Grimes statetii/4:

There appears to be no good reason why easementsl sh
merit preferential treatment not available to other
interests...treatment running counter to the curjeditial
approach tomg'orrens title legislation that the Remi is

everything..:

In any event, it is always open to parties to @expressly and register easements over
Torrens title land.

Another is to emphasise that such easements caowmfhe operation of the Torrens
system. There could be good reasons why presaiptid implied easements ought to be
given a preferential treatment. This would reqaire-evaluation of the doctrinal basis of
these easements and the extent to which they iragh®vsystem, rendering a literal
reading of the legislation shortsighted. From thesspective, it is arguable that the NSW
Court of Appeal undertook this exercise when iadlefound the practical application of
the doctrine of lost modern grant deficient. Thet faat the Court iMcGrath did not
overrule the concept of a limited in personam righimplied easements means that a
doctrinal evaluation is necessary and appositeeblar, it may be warranted in the light
of the fact that implied easements and reservatiwas for example, usefully aid the
common or presumed intention of grantor or grairtébe Torrens system. After all, it is
strongly arguable that the recognition of otheregistered and equitable interé$thas
aided the smooth and just operation of the Torsgstem.

Finally, it is arguable that it is better to sidgsprescriptive and implied easements,
emphasising that there is another avenue of eagemeation outside the Torrens system
- a statutory right of user. Section 88K of thenveyancing Act919 (NSW) (which was
implemented under the same legislation as s 4@ad)of theReal Property Ac1900

10\Woodman and Grimes, above n 76, 186.
L EgBarry v Heider(1914) 19 CLR 197, 216.
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(NSW))“** gives the court the power to create easemerttseieasement is reasonably
necessary.’ The implementation of a statutory rajhiser greatly assists easement
creation by incorporating important communitari@mms such the public interest and
compensation to the servient owner as centralrizitk encourages the development of a
complete and consistent body of law based on atstgtprovision. It could justify the
removal of prescriptive and implied easements fthenTorrens system, particularly as,
for example, it imposes less stringent requiremtras implied easements of

necessity*

Whatever the approach that is finally adopteds @lear the law of easements in NSW is
undergoing a significant transformation.

1“2 property Legislation Amendment (Easements)1866(NSW) s 2 & Sch [13].
143117 York Street Pty Ltd v Proprietors Strata Pl&123(1998) 43 NSWLR 504, 508.



