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‘KEY ASPECTS OF THE SUCCESSION ACT 2006 (NSW)’

FIONA BURNS"

The serious reform of the law of succession in Aalist is an ongoing project. Recently,
NSW took steps to reform the law of wills, takingta account law reform
recommendations, which were made a decade agop@per discusses some of the key
changes and innovations made by the Successio208& (NSW) (which is still to be
implemented and has been further amended by thwt&tdaw (Miscellaneous
Provisions) Act (No 2) 2007 (NSW)), explaining hewch reforms will change the law
in NSW and, in some cases, demonstrating how Itlwihg the law into line with the
law in other states. The Succession Act is briefympared and contrasted with
contemporaneous law reform efforts in WA — the ¥ilmendment Act 2007(WA)
which is still to be proclaimed. The paper conchidthat notwithstanding the
harmonization of particular issues, a consideratibthe recent endeavours to reform the
law of wills in NSW and WA indicates that the vialuwr complete harmonization of the

law in those states is unlikely in the near future.

| INTRODUCTION

The source of Australian succession law was Enggisti but each Australian state
introduced its own version so there are significaiations’ To create greater
consistency, the Standing Committee of the Attosr@gneral initiated the uniform

succession laws project. One outcome of this tineavas The National Committee for

“Dr Fiona Burns is a Senior Lecturer at the Facoiityaw, University of Sydney.

! Rosalind F Atherton and P VineSjccession: Families, Property and Death Text and Cases (2™ ed,
2003) [1.39]-[1.40]; G L Certomdhe Law of Succession in New South Wales (1997) 15-17.

% The National Committee for Uniform Succession LaWs Report on the Law of Wills (1997) [2]. The
NSW Law Reform Commission released and endorsedethert asReport No 85 on the Law of Wills
(1998).
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Uniform Succession Law®eport on the Law of Wills and, later, a NSW Law Reform
Commission Report (which replicated the NationahfDattee’s report and a model bill
based on the then drafflls Act 1994 (Vic)).®

In 2006 the NSW government decided to implementdlscemmendations and parts of
the model bill to bring NSW legislation into linatvthe wills legislation of other states
and territorie$.On 27 October 2006, ti&iccession Act 2006 (NSW) received assent
(*Succession Act’), but at the date of writing has yet to commeanperation. It will
replace Parts 1 and 1A of thiélls, Probate and Administration Act 1898 (NSW) (other
than ss 30 and 31 of that Act); and will changerthme of thé\ills, Probate and
Administration Act to theProbate and Administration Act.” In late 2007 some relatively
minor amendments to tl&iccession Act were passed and received asSatihere
appropriate, this paper will also highlight theeetamendments. At the date of writing
the Succession Act (as amended) had yet to commence operdtiois anticipated that
the Act will commence operation in 2008.The purpaokthis paper is threefold. First, the
paper will briefly review the current law and disstsome (but not all) of the key
provisions in theSuccession Act (taking into account the recommendations of the
National Committee as contained in the NSW Ref@®8cond, the paper will
demonstrate that there are still marked differebetaeen the laws of the Australian
states (and territories). In a paper of this lengtis impossible to deal with all such
differences. Western Australia presents an inteig@sbmparison and contrast to NSW.
Western Australia has also taken steps to amepddsent legislation, théfills Act 1970
(WA) (‘the Wills Act’). The amending legislation, th&fills Amendment Act 2007 (WA)

% See above n 2. For a helpful brief history of pimegress of the wills model legislation see: RoshlF
Croucher, ‘The Uniform Succession Laws Project inst#alia — Challenges Past, Present and Future’
(Paper presented at the Succession Law Conferenthe—Future of Succession Law and Uniform
Legislation, Adelaide, 18-19 October 2007) 2-4.

* ConsiderNSW Parliamentary Debates, Legislative Assembly, 19 September, 2006, 1858b(Bebus,
Attorney General).

® Succession Act 2006 (NSW) sch 2 [1].

® Statute Law (Miscellaneous Provisions) Act 2007 (NSW). This Act was passed by Parliament 8n 2
November 2007 and was assented to on 7 Decemb@r 200

" The commencement provision has not been trigg&edession Act 2006 (NSW) s 2.

8 The paper will not focus on Part 2.4 of Becession Act, which deals with wills under foreign law.
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(‘the Amendment Act ")was assented to on the 26 October 2007 anddene into
operation on a day fixed by proclamatibA comparison and contrast between the
Succession Act, the Wills Act and theAmendment Act will be made. Third, concluding
remarks will reflect on the progress and procedawfreform in the law of wills in

Australia.

I MINORS

A Wills Made by Minors

The current law in NSW is that a will made by a arirs not valid unless the minor was
married at the time the will was made, the will vizesde pursuant to the leave of the
Supreme Court or the will was made in contemplabibmarriage and the marriage was
later solemnized? Essentially the recommendations of the Nationah@xttee were that
the age of capacity should not be lowered, butdmatnor who is married may make,

alter or revoke a wilt*

The Succession Act also provides that a will made by a minor is raitds”* A will made
by a minor in contemplation of a marriage whickater solemnized will be valid, but it
will not be valid if the marriage does not takegel& However the legislation contains
two important extensions. A minor who is marriedymaake, alter or revoke a witf.A
minor who has been married may revoke the whofgadrof a will made while the
minor was married or made in contemplation of thatriage'®> These provisions make

sense in the light of the special treatment of lmdminors and wills made by them.

° Wills Amendment Act 2007 (WA) s 2(1).
9 Wills Probate and Administration Act 1898 (NSW) s 6. Ss 6A and 6B of that Act deals withlsvihade
?ursuant to the leave of the Court and wills madeontemplation of a marriage.
! National Committee for Uniform Succession Lawsywabn 2, [2.11].
129 ccession Act 2006 (NSW) s 5(1).
13 Quccession Act 2006 (NSW) s 5 (2)(a).
1 Quccession Act 2006 (NSW) s 5(2)(b).
15 gyccession Act 2006 (NSW) s 5(2)(c).
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B Leave of the Court

At present a minor may make a will with the leaféhe court:® The terms of the will
must be disclosed to the court and the court magtdeave subject to such conditions as
the court thinks fit. The National Committee toblk tview that courts ought to be able to
authorize a minor to make, alter or revoke a whigé will ought to be retained by the
registrar; and a minor’s will made under an eq@aajprovision in another jurisdiction

should be accepted for probate purpddes.

Accordingly, s 16 of th&uccession Act is more extensive, and arguably more onerous,
than the present law. The court may make an omeomy authorizing a minor to make,
but also to alter or revoke a will in whole or iarpin the specified terms approved by the
court or to revoke a will or part of a wiff. The minor or someone on behalf of the minor
can make an applicatidn Also, unlike the present law, s 16 stipulates teatain

criteria must be satisfied: the minor understahdstature of the proposal; the proposal
accurately reflects the intentions of the minod #me proposal is reasonable in all the
circumstance$’ This suggests that both subjective and objectarments must be
considered and satisfied before court authorizati@ontrary to the present law, one of
the witnesses to the will as made, altered or reglok whole or in part must be the
registrar” The will as made, altered or revoked must be degbwith the registraf’

although the mere failure to deposit does not &ffez validity of the wil**

®Wills Probate and Administration Act 1898 (NSW) s 6A.

" National Committee for Uniform Succession Lawsywbn 2, [5.11].

18 qccession Act 2006 (NSW) s 16(1).

19 q)ccession Act 2006 (NSW) s 16(2).

29 ccession Act 2006 (NSW) s 16(3).

2L |f it is not possible to comply with these critgrthen it is still possible to seek a court atitsat will
based on the demonstrated fact that the minor leskamentary capacitfaiccesson Act 2006 (NSW) s
18.

%2 quccession Act 2006 (NSW) s 16(5)(c). Section 16(5) of tiSaccession Act was amended to ensure that
the court could authorize minors to alter or revakenill in whole or part; and to state clearly the
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C Western Australia: Comparison and Contrast
Section 7 of th&\ills Act confirms that a will made by a minor is invalidoWever, the
way that the wills of minors may be accorded validignificantly differs from the
approach of the National Committee or Suecession Act in two ways. First, Part VI of
the Wills Act®® permits privileged wills to be made by memberthefdefence services,
mariners or seamen at sea irrespective of age.ekbeption exists in other states as

1.2° However, NSW abolished privileged wills in 198%econd, there are no

wel
provisions in theéAlls Act permitting minors to makes wills in contemplatmimarriage

or with the leave of the court.

When proclaimedThe Amendment Act abolishes privileged will€ However, a will
made by a person under the age of 18 years isaidt¥ The provisions in the
Amendment Act would not permit minors to make wills in contentpda of marriage or
with the leave of the court. A court may only authe a will for persons who lack

testamentary capacity and have reached the adeyafats?
Il EXECUTION

A Procedure

requirements for executing such a will in accoréamdth a court orderSatutory Law (Miscellaneous
Provisons) Act (No 2) 2007 (NSW), sch 1, s 1.23, [4] & [5].

% quccession Act 2006 (NSW) s 16(6).

4 qccession Act 2006 (NSW) s 16(7).

S\\ills Act 1970 (WA) ss 17-19.

% Atherton and Vines, above n 1, 247-248.

2" \MilIs, Probate and Administration (Amendment) Act 1989 (NSW). Other states have also done so — see
Atherton and Vines, above n 1, 247.

2 \\ills Amendment Act 2007 (WA) s 6.

2I\Wills Act 1970 (WA) s 7 as amended by s 6 of #héls Amendment Act 2007 (WA).

%9 Wills Amendment Act 2007 (WA) s 24 inserting Parts XI and Xl (ss 38-50)oirthe Wills Act 1970
(WA). Section 40(2) states that the court is natnake an order, unless at the time the order isirthe
person concerned is living and has reached thefalj years.
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Under the present law, a will is not valid unlgss in writing, signed by the testator or
on behalf of the testator, the testator intendedstgnature to give effect to the will and
two or more witnesses witnessed the Wilt is unnecessary for the will to be signed
simultaneously by the two witnesses because theldéign requires witnesses to attest
and sign the will in the presence of the testditot,not necessarily in the presence of the
other witness? The National Committee retained this basic framvim its

recommendation®.

The Succession Act retains these requiremefitsubject to court-authorized witfshat

will be discussed beloW. This makes sense because court-authorized wéllsraated

and validated under different criteria. The couit lae called upon to authorize a will
when it is clear that a person is unable to makélan accordance with standard will-
making requirements. The person lacks testameoggrgcity and may not even have the
capacity to sign a document. The court-authorizéidsaproperly executed if it is in
writing and signed by the Registrar and sealed thighseal of the coudt.

Section 8 of th&\ills Act replicates the general approach of both the ptéaenn NSW
and s 6 of th&uccession Act. Section 6 of th&uccession Act requires that the testator
make or acknowledge his signature in the presehtvecoor more witnesses present at

the same tim&® At least two or more of the witnesses must signvl in the presence

3L \Wills Probate and Administration Act 1898 (NSW) ss 7 and 9.

32\\ills Probate and Administration Act 1898 (NSW) s 7(2).

% National Committee for Uniform Succession Lawsowabn 2, [3.2].

% Quccession Act 2006 (NSW) s 6.

% Succession Act 2006 (NSW) s 18.

®part V.

37 Quccession Act 2006 (NSW) s 23(1).

38 Succession Act 2006 (NSW) s 6(1)(b). Note also thwills Act 1970 (WA) s 8(c).
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of the testator (but not necessarily in the preseri@ach othery> The amendments in
the Amendment Act do not change théflls Act in this regard®

B Knowledge of Witnesses

The requirement that a witness had to be awardtbatocument he or she was
witnessing was a will was abolished in England882* The National Committee
considered that it was unnecessary to re-introduch a requirement because a testator
should have the right to make a will without haviodglisclose either that he or she is
making a will or its contents. The importance & thitness is to verify that the testator
signed voluntarily and that the signature is thihentic signature of the testaf6r.
Accordingly, under the new legislation, it is madliear that a will executed in accordance
with the Succession Act is validly executed even if one or more witnegsethe will did

not know that the document he or she attested wuals. & Other states have
implemented similar provisior but there is no equivalent in tiélls Act and the
Amendment Act does not address this issue, so that it is arguhbtehe situation remains
uncertain in WA.

IV WITNESSES

A Blind Persons

%9 Quccession Act 2006 (NSW) s 6(1)(c). Section 8(d) of thaflls Act 1970 (WA) also requires that the
witnesses attest and subscribe the will in the gmexs of the testator, but there is no superadded
requirement that they must necessarily do so impteeence of each other. This also the case inVslds

Act 1936 (SA) s 8(c); and appears to be the case in TasmafiisAct 1992 ss 10(b) & 10(c).

“OWills Amendment Act 2007 (WA) s 7.

“! National Committee for Uniform Succession Lawsowabn 2, [3.4].

2 National Committee for Uniform Succession Lawsowabn 2, [3.5].

3 Quccession Act 2006 (NSW) s 7.

4 Considetills Act 1997 (Vic) s 8;Wills Act 2000 (NT) s9);Succession Act 1981 (Qld) s 10(5).
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At present any person competent to be a witneswilmproceedings in a court in NSW,
other than a blind person, can be a witness tdl&3ilihe National Committee expressed
concems that a reference to ‘blind’ raised thestjoa of what was the definition of

‘blind’ and did not deal with the possibility thatperson was only temporarily unable to
see® Accordingly, theSuccession Act is re-focused on the requirements for witnesses. A
witness must be able to verify that the testatpmesl the will voluntarily; and the
signature is the testator’s. A person who is unabkee and attest that a testator has

signed a document may not act as witness to & will.

Some other states have implemented a similar goow{S TheWills Act does not
presently deal with the capacity of blind witnesteattest wills, although the
Amendment Act, when proclaimed, would amend the present legslaso that a person

who is unable to see would not be able to actveisness to a wilf®

The issue whether a blind person can witness asalicontroversial one. Section 12 of
theWills, Probate and Administration Act 1898 (NSW) was criticized by an eminent
academic for being an inaccurate statement ofdlse taw and discriminatory against a
particular group of disabled persofifNevertheless, both NSW and WA have amended
their respective legislation to make it clear ghatsons who are unable to see whether
temporarily or permanently are unable to witnedswiHowever, perhaps in unusual
circumstances where a blind or visually impairedspe was involved in the making of a
will, it may be possible to rely on the court’s pare to dispense with formal

requirements for the execution, alternation or eation of wills>* The Succession Act,>

“SWills Probate and Administration Act 1898 (NSW) s 12.

“® National Committee for Uniform Succession Lawsowabn 2, [3.16].

*" Succession Act 2006 (NSW) s 9.

“8 EgWills Act 1997 (Vic) s 10;Succession Act 1981 (Qld) s 10 (10).

“FWills Amendment Act 2007 (WA) s 10 inserting s 11 into thills Act 1970 (WA).

%Y Rosalind Atherton, ‘Wills Formalities in NSW: NeRules’ (1989) 27 (8).aw Society Journal 32, 34-35.
Atherton argued that the exclusion of blind witresswas never the law in probate. While on the qasi
facts ofln the Edtate of Gibson [1949] P 434, a blind person was not held capableitnessing the will,
the case was not authority for the exclusion afdfpeople generally.

*! |bid, 35.

%2 Quccession Act 2006 (NSW) s 8.
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the Wills Act®® and theAmendment Act™ contain provisions permitting the court to
dispense with formalities in legislatively presemubcircumstances when it can be shown

that the document embodied the testator’s inteation

B The Interested Witness Rule

The approach of various Australian jurisdictionshie nature and extent of the interested
witness or beneficiary rule has been a good indiaaftthe lack of uniformity in the law

of wills.

The witness beneficiary rule has had a long histohy NSW, any beneficial gift given
or made by will to a person who attested the execuwf the will or to the interested
witness’ spouse is void, so far as it concernedritezested witness, the interested
witness’ spouse or any person claiming under eithérem> There are several
legislative exceptions in NSW;and in any event, courts have construed the nde a
legislation strictly so, for example, the time stfablishing the rule was the time of

attestatior?® or the gift to a witness or spouse of the witressrustee was still valf.

The National Committee expressed concern thatrbiglgm with the rule was that it did
not distinguish between innocent and guilty witessSometimes a family member who
witnessed a home-drawn will was penalized becadwesitness or the spouse was a
beneficiary®® The Committee considered that the rule shouldliznualify a witness’
spouse from taking a benefit under a will. If thegdialification were to continue, then

the Committee considered that it should extencetéadto partners in the light of the

S \\ills Act 1970 (WA) ss 34-37.

> \Wills Amendment Act 2007 (WA) s 23 inserting s 32 into thsflls Act 1970 (WA).

% See the discussion Estate of Miller [2000] NSWSC 767. Note also s Wlls Act 1837 (UK).

*\\ills Probate and Administration Act 1898 (NSW) s 13(1).

" \WlIs Probate and Administration Act 1898 (NSW) s 13 (2). For a discussion of the legistatxceptions
seeEdate of Miller [2000] NSWSC 767.

8 Thorpe v Bestwick (1881) 6 QBD 311.

*9Re Ray [1936] Ch 520.

9 National Committee for Uniform Succession Lawsowabn 2, [3.18].
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growing incidence of de facto relationshfp$iowever, on balance the Committee

favoured removing the disqualification of the wigsespouse altogethé?.

Section 10 of th&uccession Act retains the rule (and previous legislative exaeys), but
no longer specifies that a gift to the spousewitaess or a person claiming under that

person is void.

WA has taken an approach different from the prelsemin NSW and under the
Succession Act. Section 12 of th®\ills Act already makes it clear that beneficiaries, their
spouses and de facto partners are not incompetendve the execution of the will or its
validity or invalidity. Moreover, under section dttheWills Act executors and creditors
of the testator are also not incompetent withesdesrefore, any form of the interested
beneficiary rule has already been abolished and isnger relevant in WA. In this
regard, WA followed the trend in some jurisdictiaghat have abolished the rffeThe
Amendment Act repeals Part IV (containing sections 11 and liheWills Act) as these
provisions are no longer required because of tloéitadm of the interested beneficiary

rule®
V COURT AUTHORIZED WILLS
A Section 18 of the Succession Act

The traditional approach to the making of willshat the testator must have testamentary

capacity® and a testamentary intenti6hand know and approve the wifl.

®1 National Committee for Uniform Succession Lawsowabn 2, [3.39].

%2 National Committee for Uniform Succession Lawsywabn 2, [3.41].

8 Eg Wills Act 1936 (SA) s 17(1);Wills Act 1968 (ACT) s 15;Wills Act 1997 (Vic) s 11. Note also
National Committee for Uniform Succession Laws\abp 2, [3.40] and [3.41].

% SeeWlls Amendment Bill 2006 (WA): Explanatory Memorandum, 3.

% Banks v Goodfélow (1870) LR 5 P&D 549Bull v Fulton (1942) 66 CLR 295.

% Estate of Knibbs (1862) 2 All ER 829.

67 Astridge v Pepper [1970] 1 NSWR 542.
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Section 18 of th&uccession Act reverses traditional norms about will-making beseait
confers new powers on the court to authorize thidmgaalteration and revocation of
wills for persons lacking testamentary capacitywideer, it will not be easy to obtain

leave to apply for such an authorization.

The National Committee supported, in principlejdégion that enabled courts to make
wills for persons lacking testamentary capacitis(atutory will’).*® However, the
Committee stated that such legislation should eomit the making of a statutory will
unless the person was alive at the time the ordermadé® The Committee considered
that it would be preferable to expand the rangees$ons who would be eligible to apply
under the family provision legislation, rather th@ermitting the court to authorize the
making of a will after the death of the person whassets were the subject of the
dispute. The Committee considered that a succeagflication under the family
provision legislation would supplant the effectaof out-of-date will or inappropriate
disposition’® Certainly, to legislate otherwise would place urgigestion fundamental
characteristics of wills, for example, the ambutateature of wills’* The Committee
also recommended that the provision would apply teinor (when the court could not
rely on the general powers applicable to minorsgases where the minor lacked the
requisite degree of understandii@ection 18 of th&uccession Act follows these

recommendations.

The application process for the making, alterasind revocation of wills for persons
lacking testamentary capacity is two tiered. Howgedespite the bifurcated process, the
court would already be taking into account sigmifit substantive matters when hearing

the preliminary application for leave. In ordemb@ake an application, a person must first

% National Committee for Uniform Succession Lawsywabn 2, [5.21].

%9 National Committee for Uniform Succession Lawsowabn 2, [5.30].

O National Committee for Uniform Succession Lawsowabn 2, [5.22]-[5.31].

" As to the ambulatory nature of wills notills Probate and Administration Act 1898 (NSW) s 21;
Succession Act 2006 (NSW) s 30.

2 National Committee for Uniform Succession Lawsowabn 2, [5.32]-[5.35].
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obtain the leave of the coUftThe applicant must give the court extensive infation’*
Upon obtaining leave, a person may apply, on belfafperson who lacks testamentary
capacity, for an order authorizing the making ¢eraltion of a will over all or part of the
property of that person. The person on whose b#malépplication is made must be alive
at the time the order is ma&eOn hearing an application for leave, the court s

leave and then allow the application to proceed édhiately as an application for an
order’® In considering an application for an order thert@unot bound by the rules of
evidencé’ and may have regard to any information given i may inform itself of

any other matter in any manner it see$*ffrom the perspective of evidence law, this is
an extraordinary provision because it allows tledard rules of evidence to be set aside
when the Court considers applications to maker, aftd revoke wills. However, the
exclusion of the rules of evidence is permittedsiatutory wills in other

jurisdictiong®and so far, it does not appear to have raised seviticisms. The provision
is justifiable on the basis that the court wisteeadcertain as much about what the
person’s intentions as possible without the intbm%f rules set to limit and define what

evidence is available in adversarial situations.

The legislation is then weighted against a cowahting the application. The court must
refuse leave to make an application unless the cosatisfied that certain strict criteria
are satisfied including that ‘the will, alterationrevocation is, or is reasonably likely to
be, one that would have been made by the persmnaf she had testamentary

capacity.®

3 Succession Act 2006 (NSW) s 19.

" Quccession Act 2006 (NSW) s 19(2).

"> Quccession Act 2006 (NSW) s 18(3).

7 Succession Act 2006 (NSW) s 20.

" Succession Act 2006 (NSW) s 21(c).

8 Quccession Act 2006 (NSW) ss 21(a) & (b).

9 EgWilIs Act 1997 (Vic) s 22 (c).

8 See generall@uccession Act 2006 (NSW) s 22.
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A will that is authorized or altered by such anesmhust be deposited with the registrar
although failure to comply with this requirementlwiot affect the validity of the wilf?
A statutory will validly created in NSW or any othjarisdiction will be regarded as a

valid will of the deceased.

B Western Australia and Victoria: Comparison and Contrast

Presently, there is no provision equivalent to fihe Succession Act in theWills Act.
However, like other states in Australia, WA hasstalsteps to implement a scheme for
statutory wills. TheAmendment Act provides for court authorized wills, alteratiomsla
revocation$? Unlike NSW, the proposed legislation would notegitae court the power
to authorize the will when the person lacking testatary capacity is under 18 years of
age®® Moreover, the application process does not appeae bifurcated. Instead, a
person makes an application, furnishing certaiarmfition and materials to the cSfrt
and the court must refuse an application if itas satisfied that the application does not
meet certain criteri&. However, like NSW the court would not be boundtoy rules of

evidencé®

An important issue is the fundamental standardithapplied to determine whether the
will reflects the incapacitated person’s intentidhéas been pointed out that there are
significant points of difference between the stitd@he National Committee
recommended that a court ought to be able to aatharstatutory will, alteration or

revocation if ‘the proposed will, alteration or ceation is or might be one that would

81 g ccession Act 2006 (NSW) s 18(6).

82 qccession Act 2006 (NSW) s 18(7).

83 Quccession Act 2006 (NSW) s 26.

8 \\ills Amendment Act 2007 (WA) s 24.

B Wills Amendment Act 2007 (WA) s 24 inserting s 40(2) intbe Wills Act 1970 (WA).

8 Wills Amendment Act 2007 (WA) s 24 inserting s 41 into thaflls Act 1970 (WA).

87Wills Amendment Act 2007 (WA) s 24 inserting s 42 into thaflls Act 1970 (WA).

8 \\ills Amendment Act 2007 (WA) s 24 inserting s 43(2) intbe Wills Act 1970 (WA).

8 See generally, J Hockley, ‘Statutory Wills in Anadia: Wills for Persons Lacking Capacity’ (2006) 8
Audralian Law Journal 68; Croucher, above n 3, 8-13.
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have been made by the proposed testator is heedrahtestamentary capacityin

NSW, the test is whether the proposal ‘is, or &somably likely to be, one that would
have been made by the person if he or she hadntestary capacity’* Under the
Amendment Act, the issue is whether the suggested will, altematir revocation ‘is one
which could be made by the person concerned ipdrson were not lacking
testamentary capacity”’Arguably the test under themendment Act is closer to the
approach suggested by the National Comnifteed less onerous than the test in NSW
because the court must be satisfied that the pemad have made the will, alteration or
revocation. In NSW it is necessary to show reaslenéelihood. Indeed, one
commentator has suggested that the NSW approacete former Victorian
legislation? However, it is submitted that while the test inW$s stricter than the one

in the Amendment Act, it is not as rigorous as that which formerly @iad in Victoria.

Until recently, the Victorian legislation requirdtat ‘the proposed will or revocation
accurately reflects the likely intentions of thegmm, if he or she had testamentary
capacity.” The tighter test for court authorized wills metrt courts in Victoria did

not automatically accede to applications, even whesas evident that the person lacked
testamentary capacity. For exampleBoulton v Sanders™ the Supreme Court of
Victoria held that the proposed will did not acdefareflect the likely intentions of the
person, particularly in the light of gifts made enearlier wills and the fact that the
proponent of the new will would benefit significant’ Decisions such as those in
Boulton®® led to a reconsideration of the Victorian legisiatand the amendment of the

crucial test for determining whether the proposé@trepresented the incapacitated

% National Committee for Uniform Succession Lawsowabn 2, [5.45]. model provision 21(b).

1 qyccession Act 2006 (NSW) s 22(b).

92\\ills Amendment Act 2007 (WA) s 24 inserting s 42(1)(b) into thélls Act 1970 (WA).

% See Croucher, above n 3, 9.

** Ibid, 10.

% FormerlyWills Act 1997 (Vic) s 26. Note also the tests\ills Act 1938 (SA) s 7(3)(b);Succession Act
1981 (Qld) s 24(d) andVills Act 1992 (Tas) s 27E.

%12004] VSCA 112.

97 Cf De Gois v Korp [2005] VSC 326.

% Eg Re Fletcher; ex parte Papaleo [2001] VSC 109.
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person’s intentions. A statutory will may be authed by the court when it ‘reflects what
the intentions of the person would be likely to twewhat the intentions of the person
might reasonably be expected to be if he or shedsidmentary capacity’'If the
amendments to the Victorian legislation are anycawibn of future legislative attitudes,
it would appear that less onerous approaches gttt reflected in th&mendment

Act) may become the norm in Australia,

VI REVOCATION

There are a number of ways under the current laMSW by which wills are revoke§®
Section 11 of th&uccession Act sets out an exhaustive list that includes revoonadf
wills made by minors and statutory wilf8. The effect of marriage and divorce on wills

is important.
A Marriage

Currently, marriage revokes a wiff: This will remain the cas€® More significantly, the
current law in NSW is that wills in contemplatiohroarriage, ie wills made in
contemplation of a particular marriage or wills eegsed to be made in contemplation of
marriage generally, are not revoked by the subsequarriage’™ The National
Committee endorsed this broader appré&aéh preference to a limited exception where

% Wills Amendment Act 2007 (Vic) s 3 substituting s 26(b) in théills Act 1997 (Vic). The Wills
Amendment Act 2007 (Vic) contains a transitional provision (s 4 ingggtia new section 52A in thaflls
Act 1997 (Vic)) the effect of which is that section 26, amended will apply to an application for leave
made before the commencement of the amending déigisl The Wills Amendment Act 2007 (Vic)
commenced operation on 15 August 2007.

190\fl|s Probate and Administration Act 1898 (NSW) s 17.

1019 1ccession Act 2006 (NSW) s 11(1)(a).

192\pfil1s Probate and Administration Act 1898 (NSW) s 15(1).

193 9 ccession Act 2006 (NSW) s 12(1).

1% \Wills Probate and Administration Act 1898 (NSW) ss 15(3) & (4).

195 National Committee for Uniform Succession Lawsywabn 2, [4.13].
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a particular marriage was specifically anticipatethe terms of the wift® The broader

position is restated in ti&iccession Act.*”’

In WA, marriage also revokes a wiff However, unlike NSW, the will is revoked upon
marriage unless there is a declaration that itdgerin contemplation of that marrialje.

A will expressed to be made in contemplation ofrtreeriage of the testator is void if the
marriage is not solemnized, unless the will prositiethe contrary-° The Amendment

Act removes the requirement that there is a declaratithe will that it was made in
contemplation of marriage? It is sufficient if the will is expressed to be deain
contemplation of the marriag@or there is other evidence establishing that
contemplatiort®* However, theAmendment Act does not appear to prevent the revocation

of wills expressly made in contemplation of mardagenerally.

B Divorce

Currently in NSW the issue of a decree that dissolv marriage, a decree of nullity (in
respect of a marriage which is void) or a decraédnnuls a marriage, revokes a gift or
power of appointment in favour of the spouse utidemwill.*** The disposition or
appointment will take effect as if the testatodsnier spouse had died before the
testator**> The position under th8uccession Act is similar*® (although reference is
made to divorce and annulmefit) However, there are two important differences.

1% National Committee for Uniform Succession Lawsywabn 2, [4.11].

197 q)1ccession Act 2006 (NSW) s 12(2) & (3).

1% \wills Act 1970 (WA) s 14.

19\jlls Act 1970 (WA) s 14(1)(a).

HOWills Act 1970 (WA) s 14 (2).

1 \wills Amendment Act 2007 (WA) s 12(1) amending s 14(1)(a) of télls Act 1970 (WA).
H12\wflls Amendment Act 2007 (WA) s 12(3) amending s 14(2) of thiélls Act 1970 (WA).
13 \\ills Amendment Act 2007 (WA) s 12(3) amending s 14(2) of tiélls Act 1970 (WA).
H4\wflls Probate and Administration Act 1898 (NSW) s 15A(1).

“3\Wills Probate and Administration Act 1898 (NSW) s 15A(1)(c).

118 q)ccession Act 2006 (NSW) s 13(1) & (4).

117 q)ccession Act 2006 (NSW) s 13(1).
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Under theSuccession Act, divorce or annulment of marriage does not re\ake
appointment of the testator’s former spouse asaeusf property left by the will on trust
for beneficiaries that include the former spouséidrent'® or the grant of a power of
appointment exercisable by the testator's formeusp exclusively in favour of the
children of whom both the testator and the fornpeuse are parent$ These
amendments were instituted as a result of the rewamations of the National
Committee*®

Currently, the court may determine that the tes@itb not intend the beneficial gift or
power of appointment to be revoked by the termamatif the marriage if there is ‘any
evidence of statements made by the testator,likaestator did not, at the time of
termination of the marriage, intend to revoke tlig gower of appointment or
appointment** or ‘there is a republication of a will after thermination of the marriage
and there is no evidence of an intention to revbkegift, power of appointment or
appointment®?However, under th8uccession Act a divorce or annulment of a
marriage will not revoke a beneficial dispositianram appointment ‘if a contrary
intention appears in the wift** This appears to narrow significantly the circumses a
court may take into account because an intentiotraxy to revocation must appear in
the will. It is not sufficient to rely on oral orntten statements outside the will or the

lack of evidence of an intention to revoke the will

There is no provision in théflls Act dealing with the revocation of wills by terminatio
of marriage. In this regard, WA appears to be thlg state which has no legislative
provision which deals with the effect of the teration of marriage on gifts or powers

given under former spouses’ wiff§ The implementation of th&@mendment Act will

118 9)ccession Act 2006 (NSW) s 13(3)(a).

1199 ccession Act 2006 (NSW) s 13(3)(b).

120 National Committee for Uniform Succession Lawsywabn 2, [4.15]-[4.16].
1ZL\\ifills Probate and Administration Act 1898 (NSW) s 15A(2)(a).

122\nfills Probate and Administration Act 1898 (NSW) s 15A(2)(b).

128 q)ccession Act 2006 (NSW) s 13(2).

124 Atherton and Vines, above n 1, 287.
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remedy this omission in respect to divorce and bment'*> However, the amendments
do not preserve appointments of spouses as trusttessets for their children.
Nevertheless, a will is not revoked if there iateary intention in the will or if there is
other evidence establishing that intentiBtiTherefore, in this regard themending Act
appears to give the court wider powers tharStioeession Act.

VIl RECTIFICATION

Under the current legislatiofi’ the court has had the power to rectify a will whies

court is convinced that the will did not carry dl testator's intentiotf° The possible
reason why the will does not carry out the testaiatentions is left open-ended.
Generally an application must be made 18 monttes #ife death of the testafgt.
However, the court may extend the period ‘if thei@as satisfied that sufficient cause is

shown for the failure to make the application witthe period.’

Under theSuccession Act, the court still retains the power to rectify witf® and the new
provision will apply immediately upon the commenegof the legislation. However

there are two important differences.

The power of the court to rectify under tRgecession Act is significantly narrower than
under the current legislation which allows the ¢doarrectify the will when it does not
carry out the testator’s intentions per se. Undefticcession Act, the court may only
rectify the will when it is satisfied that the widbes not carry out the testator’s intentions
because of a clerical error or the will did notegaffect to the testator’s instructiofts.

The limitation ensures that the court will not Is&ed to carry out what would be a

12 \0jills Amendment Act 2007 (WA) s 13 inserting section 14A in thlls Act 1970 (WA).
126\0fills Amendment Act 2007 (WA) s 13 inserting s 14A(2) in thaflls Act 1970 (WA).
127\\flls Probate and Administration Act 1898 (NSW) s 29A.

128\\flls Probate and Administration Act 1898 (NSW) s 29A(1).

129\0ills Probate and Administration Act 1898 (NSW) s 29A(2).

130 9 ccession Act 2006 (NSW) s 27.

131 q)1ccession Act 2006 (NSW) s 27(1).
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‘guesstimate’ of the testator’s original intentihHowever, on the other hand, it may
leave a court powerless to rectify a will whenasht has been drafted without clerical
errors and without instructions. In particulargmains unclear whether it would limit the
power of the court in cases where there are homemdlts which on the evidence do not
reflect the intentions of the testator, but havebeen professionally draftétf. If the

word ‘instructions’ is limited to instructions mattea legal professional practitioner,
then the court’s powers will be significantly culed. However, if ‘instructions’ included
directions to a family member or friend assistinghe drafting of the will, the court’s
powers may not be quite so limited. Nevertheldssgppears unlikely that if a person
completely drafted his or her own will which on etfive evidence did not reflect his or
her intentions at the time, it would not be possibk the court to rectify it under the new

provision.

Although the legislation has retained an 18-momthaqal after the death of the testator for
the making of an application for rectification, tt@urt may extend the period if the Court
considers that it is necessary; and the finalidistion of the estate has not been m&de.
In contrast the present position is that an appdindor rectification could still be made,
even though there had been a distribution or palis#ribution. A person who becomes a
beneficiary by virtue of the court exercising ggtification powers could recover the
assets, although there was a distributfdtiowever, the executor who had distributed
the assets in accordance with statutory formatifiegould not be liable for theri’

There is no equivalent provision in tiAélls Act and WA appears to be the only state

which does not have a provision dealing with regtion so that the courts are presently

13 This was what occurred in tiistate of Spinks (Unreported, Supreme Court of New South WalesrCou
of Appeal, 12 December 1991). Note also Nationah@ittee for Uniform Succession Laws, above n 2,
[5.48]-[5.49].

'3 Croucher, above n 3, 14.

134 9 1ccession Act 2006 (NSW) s 27(2).

135 \ills Probate and Administration Act 1898 (NSW) s 29A(4).

1% Wflls Probate and Administration Act 1898 (NSW) s 92. A protective provision of some compiity

in Western Australia is s 47A of theiministration Act 1903 (WA).

137\Wills Probate and Administration Act 1898 (NSW) s 29A(3).
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limited to the common law powers (of the former EstgCourt of Probate) to rectify
wills.*® If implemented, thé\mendment Act would cure this omission in terms broadly
similar to theSuccession Act."** However, the application of the order must be made
within 6 months of the death of the testatStsubject to the court’s power to extend the

period if a final distribution has not been matfe.
VIl SEVERAL MISCELLANEOUS MATTERS
A Extrinsic Evidence

Unaided by statute, courts developed a numberle$ to assist the construction of wills.
Extrinsic evidence was admitted on two bases: tmelaair rule (in which the court
endeavoured to place itself in the testator’s fmsit the time the will was executedj;
and equivocations (latent ambiguities where thguage in the will can be applied to
each of two persons or to each of two thing&However, the common law extrinsic

evidence rules did not allow evidence of the tessfactual intentiod?*

Frustrated by the narrowness of the common lawgesansdictions decided to
implement provisions that enabled courts to take atcount extrinsic evidence of the
testator's intention§™ The National Committee also recommended bothttension of
the admissible evidence to include the testatatsntion and legislation to make it clear

138 Atherton and Vines, above n 1, 317-318. SeeVéilds Act 1968 (ACT) s 12A(1):Wills Act 1936 (SA)

s 25AA andwills Act 1997 (Vic) s 31. However, for example, s 25AA(1) of éls Act 1936 (SA) gives
the court broader powers to rectify wills becadmedourt may exercise the power if it satisfiecdtth will
does not accurately reflect the testamentary imtiesiof a deceased person.’

139\Wills Amendment Act 2007 s 24 inserting section 50(1) in tiélls Act 1970 (WA).

19\0jills Amendment Act 2007 s 24 inserting section 50(2) in tiélls Act 1970 (WA).

141 \\ills Amendment Act 2007 s 24 inserting section 50(3) in tiiélls Act 1970 (WA).

142 Boyes v Cook (1880) 14 ChD 53Re Fowler [1963] VR 639. For a helpful discussion see Cestpm
aboven 1, 143.

143 Re Cullen [1946] VLR 47;ReFleming [1963] VR 17.

144 Eor a helpful discussion see Certoma, above #4-145.

1S \Wills Act 1992 (Tas) s 43Wlls Act 1968 (ACT) s 12B. Note also the later implemented priowis in
Wills Act 1997 (Vic) s 36; Succession Act 1981 (Qld) s 33C. As to the historical antecedentshaf t
Australian legislation see: Atherton and Vines \abo 1 343-344.
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when extrinsic evidence would be admissifeSection 32 of th&uccession Act states
that extrinsic evidence of the testator’s inteni®admissible to assist in the
interpretation of the language of the will, whee thill or any part of the will is
meaningless or ambiguous on the face of it or aotaig in the light of the surrounding
circumstanced?’ Evidence of the testator’s intention is not adihissto establish any of
the surrounding circumstancé&However, evidence that would be admissible atftaw

the purposes of construing a will is still admissiy®

There is no equivalent provision in télls Act, though it appears that WA is not alone
in this regard™® However, theAmendment Act has provisions in line with those

recommended by the National Committee and contdiméte Succession Act.™*

B Thirty-Day Beneficiary Rule

Section 35 of th&uccession Act is essentially a new provision. It is substanyibthsed

on the recommendations of the National Committé&he Committee considered that
the period of one month after the death of theateswas not too long to wait before a
gift under the will was deemed effective, takingpiaccount that if there is any
possibility of a family provision claim, there canrbe a distribution until after the period
within which such a claim must be brought. The Cottem also recommended that a
personal representative would still be able to ta&mncertain dependants of the testator

within the period>

Section 35 provides that if a disposition of prapés made to a person who dies within

30 days after the testator’s death, or if thatratlaer period for survival appears in the

146 National Committee for Uniform Succession Lawsywabn 2, [6.29]-[6.36].

147 q)ccession Act 2006 (NSW) s 32(1).

198 9)ccession Act 2006 (NSW) s 32(2).

149 9)10cession Act 2006 (NSW) s 32(3).

101t appears that there is no comparable provigidhéWills Act 1936 (SA) either.

131 \wills Amendment Act 2007 (WA) s 22 inserting section 28A in thlls Act 1970 (WA).
152 National Committee for Uniform Succession Lawsysbn 2, [6.47].

133 National Committee for Uniform Succession Lawsywabn 2, [6.47].
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will, within the period in the wilt>*the will takes effect as if the person had died
immediately before the testatGr,unless there is a contrary intention in the wflA
general requirement in the will that the benefigismrvive the testator does not indicate a
contrary intentiort>” The 30-day beneficiary rule will extend the opierabf the

doctrine of lapsé>® because the doctrine will apply where the beraficsurvived the
testator for a period less than 30 days or a pgmiescribed by will. The National
Committee noted that testators often included tpeseisions in wills in order to
minimize death dutié¥’ and such provisions may prevent multiple admiaigins. The
Committee also argued that the provision would &isnthe rules of proof when it is not
clear whether the beneficiary survived the test&forhe normal operation of the
survivorship rules under which the eldest is deetoatie first in an event (when the

factual order of death is uncle)is rendered largely otiose.
Some states have implemented provisions similar3s'%* There is no equivalent
provision in thaMlls Act, nor any in théAmendment Act. However, WA is not alone,

because it appears that other states have notritepted the 30-day beneficiary rdfé.

C Unincorporated Associations

1% Amendments for a period other than 30 days werdemander theStatute Law (Miscellaneous
Provisons) Act (No 2) 2007 (NSW), sch 1, s 1.23, [8]. However, as another fpagod will be permitted
in NSW, the provision is wider thamlls Act 1997 (Vic) s 39;Succession Act 1981 (QId) s 33B.
155 g ccession Act 2006 (NSW) s 35(1).
1%6 9 1ccession Act 2006 (NSW) s 35(2).
157 q)1ccession Act 2006 (NSW) s 35(3).
%8 As to the doctrine, see Atherton and Vines, abo¥e359-360.
izNationaI Committee for Uniform Succession Lawsabn 2, [6.45].

Ibid.
181 Conveyancing Act 1919 (NSW) s 35. The position in Western Australia iffedent. The relevant
Western Australian provision is s 120 of theperty Law Act 1969 (WA) which provides that where the
order of death is unclear the property of eachqrenying shall devolve as if he had survived theeot
person and died immediately after.
182 EgWills Act 1997 (Vic) s 39;Succession Act 1981 (QId) s 33B.
183 There does not appear to be a comparable provisitre Wills Act 1936 (SA) and thaMlls Act 1992
(Tas).
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Traditionally, gifts to or trusts for the purpos#ainincorporated associations were
regarded as invalid as trusts for non-charitabkp@ses and/or in breach of the rule
against perpetuitie$” Dissatisfied with the traditional rules concemdifis in wills to
unincorporated associations, some legislaturesesimghted provisions to save gifts and
trusts for unincorporated associatidfisThe National Committee endorsed this

approach®®

Section 43 of th&uccession Act is substantially in the terms recommended by the
Committee'®’ It reverses the traditional principles in so faattit operates to save such
gifts or trusts by stating that they have the éftddeing dispositions in augmentation of
the general funds of the unincorporated associdtfofiraditional factors, which pointed
to the invalidity of such dispositions to unincorgied associations, have no effect for
succession purpos&s.However, s 43 does not apply to charities, asthespecific

legislation, which deals with gifts to the'{.
Some states have already implemented similar fomg$™ but others have not taken
action to do sd’* There is no provision equivalent to s 43 of hecession Act in either

theWills Act or theAmendment Act.

D Powers of Appointment

184 Eg Leahy v Attorney-General (NSW) [1959] AC 457 Bacon v Pianta (1966) 114 CLR 634 where the
courts considered the wording of the gift, the sizéhe group to be benefited, the geographicaition of
the group, the subject matter of the gift and #geacity to bring the association to an end.

185 Eg Succession Act 1981 (QId) s 33Q.

186 National Committee for Uniform Succession Lawsywabn 2, [6.107]-[6.109].

187 National Committee for Uniform Succession Lawsywbn 2, [6.109].

188 9)ccession Act 2006 (NSW) s 43(1).

189 quccession Act 2006 (NSW) s 43(6). The traditional factors stated ia ligislation are that a complete
list of members cannot be compiled; or that the bens of the association may not be permitted taldiv
the assets of the association between themselves.

10 Eg Charitable Trusts Act 1993 (NSW). A comparable piece of legislation concegnaharities is the
Charitable Trusts Act 1962 (WA). Interestingly, the Western Australian legisbn deems trusts for
recreational purposes for the social welfare tolmitable Charitable Trusts Act 1962 (WA) s 5.

1 EgWills Act 1997 (Vic) s 47;Succession Act 1981 (Qld) s 33Q.

1721t appears that there is no comparable provigidhéWills Act 1936 (SA) and théMlls Act 1992 (Tas).
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The traditional rule (and present law in NSW) iatth hybrid power of appointment in a
will (where the appointee can appoint anyone exsepte group or individual)
constitutes an invalid delegation of the testarmgmiawer to make a wifl”* Several
states and territories have abolished the "iléhe National Committee also
recommended abolition because the rule was unwierkata discreditedf> Section 44

of the Succession Act enacted the model provision recommended by therfitiee!”® so
that if a power or trust was created by will and/@uld otherwise have been valid if the
testator had made it by instrument during his odifetime, then it will not be void as a

delegation of the testator’'s power to make a will.

There is no equivalent provision presently undeMiils Act, nor contemplated by the
Amendment Act. There appears to be no equivalent provisioneériefislation of some

other state$’’

IX CONCLUSION AND COMMENT

It is strongly arguable that the implementationhefSuccession Act will improve the law
in respect of will-making in NSW in several ways.

First, the legislation is a step towards the hanzaiion of the laws regarding wills and
will-making throughout Australia. For example, likéher jurisdictions NSW courts will
have the power to authorize statutory wills for argyand persons lacking testamentary
capacity. There also appears to be a growing stgtabnvergence in Victoria,
Queensland and NSW in respect of a wide rangesaéssuch as: rectification; extrinsic

evidence; unincorporated associations and hybndep® of appointment.

"8 Tatham v Huxtable [1950] 81 CLR 639Horan v James [1982] 2 NSWLR 376.

17 Eg Succession Act 1981 (QId) s 33RWills Act 1997 (Vic) s 48;Wills Act 1968 (ACT) s 14A. Note also
Re Blyth [1997] QSC 30.

1% National Committee for Uniform Succession Lawsywbn 2, [6.112]-[6.113].

176 National Committee for Uniform Succession Lawsywbn 2, [6.113].

17 Consider thanmills Act 1936 (SA) and thaMlls Act 1992 (Tas).
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Second, leaving aside the issue of harmonizatios also clear that some of the
provisions have merit; and may assist in avoidingacessary intestacy problems. For
example, s 43 of th8uccession Act, which saves testamentary gifts to unincorporated
associations, has been well overd{fe.ikewise, s 44 of th&uccession Act will remove

a particular application of the rule against thkegation of testamentary power that has
caused uncertainty. The fact that divorce will aotomatically revoke the grant of a
power of appointment exercisable by the testaftori®er spouse exclusively in favour of
the children of the former marriagwill assist in the immediate maintenance and care

of children after the death of one of their parents

Third, both the National Committee and the legisiathave taken a proactive approach
to the exercise of judicial power and discretiorskiting down clear and specific criteria
that must be followed before, for example, authogavills by persons lacking

testamentary capacity; or rectifying wills.

However, there are still significant problems ie #hustralian law of wills. One is that

the law reform process for wills has been very slowstates such as NSW and WA, in
the sense of implementing some or all of the m@oommendations of the National
Committee. Another is that while the uniform swssien laws project has inspired some
uniform legislation or similar legislative treatmerf some key areas of succession, there
is no complete and all pervasive uniform code goivey wills in Australia and it appears
unlikely that this will be achieved in the nearutg. The comparison and contrast
between aspects of the law of wills in WA and NSMhlights several differences in

approach which in turn affects the degree of umftr achieved.

178 Re Drummond [1914] 2 Ch 90Re Price [1943] 2 All ER 505]_eahy v A-G for New South Wales [1959]
AC 457;Bacon v Pianta (1966) 114 CLR 634.
179 qccession Act 2006 (NSW) s 13(3)(b).
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One divergence is the way legislative reform hanbeitiated. Upon commencement of
operation of th&uccession Act in NSW, the legislature will have repealed largetipns

of the current legislation concerning wills andlesgd it with a single and new piece of
legislation, largely influenced by the recommenalagiof the National Committee. In
contrast, in WA law reform has been highly selectwnd eclectic, the legislature
considering specific amendments to Widls Act rather than adopting all or most of the
recommendations of the National Committee. Theesfproposed reforms are
sometimes engrafted on pre-existing provisionserratian starting afresh. For example,
reforms concerned with the execution of wills see&pply gender specific language, but
amendments in regard to revocation of wills by mage do not appear to apply the
recommendations of National Committee as to wilkglmin contemplation of marriage
generally. Despite the best intentions and efofthe various law reform agencies
which are committed to achieving uniformity in tlagv of wills, divergence appears to
be an inevitable and common feature of state-bkeggslative reform. Notwithstanding
the merits of various recommendations of the Natli@ommittee, it is clear that each
state will scrutinize the proposals before takingiom to bring them about. Uniformity

will not justify the implementation of proposals ih are considered inappropriate.

Sometimes, there are convergences between NSW andoviexample, the common
approach to the reform of the law in respect ofdWwitnesses (notwithstanding
protestations that the reforms are unsodfftBxtrinsic evidence and rectification.
However, there are also major substantive diffexenEor example, while tf&iccession
Act adopts the recommendations of the National Coremitt respect of gifts to
unincorporated associations and powers of appomtnigeAmendment Act does not.
The Amendment Act builds on earlier legislative provisions and nakeclear that any
form of the interested beneficiary rule has no fmplay in the succession law of WA.
Even when thémendment Act does broadly comply with the recommendations ef th
National Committee, there may be differences inddail. For example, unlike courts in

180 Atherton, n 53, 34-35.
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NSW, courts in WA would not be able authorize wils minors who lack capacity.
However, it ought not to be assumed that a relwetén adopt the recommendations of
the National Committee is unwarranted. So far, VVé& hvoided the potential problem of
the 30-day beneficiary rule, which will broaden tperation of the doctrine of lapse and
potentially introduce the intestacy regime whenould otherwise not have operated.

Finally, the scheme for implementing the reformvysmns will differ between the two
states. Central to the implementation of 8necession Act is its proclamation in its
entirety. Within the Act, timeframes for the implentation and operation of individual
provisions are set in a separate schetfi/hile most provisions apply to wills made on

or after the commencement of tAgccession Act,*®?

other provisions (such as those in
respect to rectification, unincorporated assoamstiand hybrid powers of appointment)
will apply irrespective of whether the will is mabefore, on or after the commencement
of the Act so long as the testator died on or aftercommencement dafé Other

repealed provisiod' will continue to apply to wills made before therwmencement of

the Act. There are also specific conditions abbatapplicability of provisions

conceming blind persotf§ and the effect of marriadf and divorcé®’ The
commencement of specific provisions has eviderglysed some concermns, as it has been
a focus of amendments under &atute Law (Miscellaneous Provisions) Act (No 2)

2007 (NSW) %8

It appears that the reforms contemplated byAtmendment Act would take some time to

implement. While the legislation would only coméoitoperation on a date fixed by

181 9)1ccession Act 2006 (NSW) sch 1, s 3.

182 q)ccession Act 2006 (NSW) sch 1, s 3(1).

18 9)ccession Act 2006 (NSW) sch 1, s 3(2).

184 BasicallyWills Probate and Administration Act 1898 (NSW), Parts 1 and 1A.

18 q)ccession Act 2006 (NSW) sch 1, s 3(7).

18 qccession Act 2006 (NSW) sch 1, s 3(8).

187 qccession Act 2006 (NSW) sch 1, s 3(9).

18 Sch 1, s 1.23, [16]. For example, some provisi@ush as s 4, dealing with what property may be
disposed of by will) which had been earmarked formediate commencement upon proclamation
notwithstanding the date upon which the will wasdmawill only apply to wills made on or after thate

of commencement.
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proclamation'® the Amendment Act allows for the separate implementation of différen
provisions in several ways. One way is that difieéays could be fixed for the
commencement of various provisionsTherefore, it appears that the legislation would
not necessarily come into operation in its entigrtythe same day. Another method is to
automatically earmark (in the legislation itseffetimmediate operation of certain
provisions upon the commencement of the legisldftbfihere are also provisions which

save otherwise repealed provisions for wills maefete the legislation commenc¥4.

Essentially the implementation of tBaccession Act is spread out, and this will add to

the complexity of will-making in NSW. The implemeatibn of amendments in the
Amendment Act will be equally multifaceted. Therefore, it is iippated that some of the
changes foreshadowed by tBecession Act and the Amendment Act will only gain a
practical permanence and necessarily represeettire law on some issues after several
decades. However, even if the reforms are embeiddbe law of each state, it remains
unclear whether the kind of uniformity anticipatadthe National Committee will have

been achieved in all matters.

189\\ills Amendment Act 2007 (WA) s 2(1).

1O\Wfills Amendment Act 2007 (WA) s 2(2).

191 E g.Wills Amendment Act 2007 (WA) s 12 inserting s 14(4) of th&fills Act 1970 (WA); s 13 inserting s
14A(4)(b) of thewills Act 1970 (WA).

192\nflls Amendment Act 2007 (WA) s 16 inserting s 17 of thaflls Act 1970 (WA).



