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CAPACITY AND THE LAW OF NEGLIGENCE — IGNORANCE AND
PREJUDICE GUIDING THE WAY

NIKKI BROMBERGER’

Assessment of liability in negligence cases is thasethe objective standard of
reasonable care. A defendant's inability to rethe¢hstandard is therefore irrelevant to
the determination of liability.

This principle has not been applied consistentlxuistralian tort law. A defendant with
reduced capacity due to mental iliness is requwetdeet the objective standard. Yet, a
defendant with reduced capacity due to immaturesgequired to meet a standard
which has been tailored to more accurately refleeichild defendant’s age and capacity.

This article examines some of the leading explanatprovided for this disparity in legal
treatment and argues that the most likely driviigé behind the law is society’s
unintentional and pervasively negative attitudeais the mentally ill — a prejudice
known as ‘sanism’.

| INTRODUCTION

Questions of capacity play an important part in hawsas of the law — reduced capacity
may make contracts voidable, deem crimes not tee Hsmen committed, and allow

tribunals to make orders for involuntary detentma compulsory medication.

Yet in the tort of negligence, the capacity of deddant is purportedly irrelevant to
decisions about liability. This is because an sm®ent of negligence is based on an
objective standard — did the defendant respondftoeseeable risk the way a reasonable
person in similar circumstances would have respofdeCharacteristics or abilities

specific to a particular defendant are of no |legaisequence.

“Nikki Bromberger is a Lecturer at the School of, & niversity of Western Sydney.

1 vaughan v Menlove (1837) 3 Bing NC 468, 471. The relevant standandi| fairly recently was that of
the ‘reasonable man’ but the expression has changeder to recognise the inherently biased natfire
this term. Some critics argue that although the teminology purportedly represents the female
population, the test remains a male concept, dilagsén the language of inclusion. See, eg, Leslie
Bender, ‘A Lawyer’s Primer on Feminist Theory arat T (1988) 38Journal of Legal Education 3.
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This test may be regarded as unnecessarily hargvea a form of strict liability, when
applied to defendants who do not actually posdesscapacity to reach this standard.
Thus the question arises whether the standard aSumement may be altered in some
way to take into account or more accurately reflbet capacity of the defendant, or
whether the standard will remain at a level at whibe defendant is profoundly

incapable of reachiny.

By the early 19th century it was confirmed that such tailoring of the standard is
acceptable — that the test of negligence is olecind unconcerned with individual
idiosyncrasie$. Yet the law in relation to child defendants clgamdicates that
Australian and other common law courts will paridcise the standard in some
situations. Courts have not however, adopted #aime approach for mentally ill
defendants. It would therefore seem that the agle® of reduced capacity depends on
the reason that it manifests. If it is caused leytal illness it does not affect liability, but
if it is caused by immature age it does.

This raises several questions: Why does negligtaweake into account the reduced
capacity of a child? Why does it not do so whendbfendant’s reduced mental capacity
is as a result of a mental illness? Are therestifices between children and the mentally
ill which explain the varied approach to similamgytoms? Or is it something in the

nature of tort law which requires the differentdegeatment?

This paper considers these questions in lightefithited legal scholarship and case law

on this issue.

% See, eg, Mayo MoraiRethinking the Reasonable Person (2003) 5. It has also been regarded as
problematic because it lends itself to inconsissgmlication, and there is no clear understandfrige
content of the expression ‘reasonable person’, &geKenneth Simmons, ‘Dimensions of Negligence in
Criminal and Tort Law’ (2002) Zheoretical Inquiriesin Law 283, 310; Randy Austin ‘Better off With the
Reasonable Man Dead or the Reasonable Man Didahed@st Thing’ (1992Brigham Young University
Law Review 479, 485.

® The reasonable person in criminal negligence hasacteristics quite similar to those of the actual
defendant. See, eB,\vLavender (2005) 222 CLR 67.

“Vaughan v Menlove (1837) 3 Bing NC 468; (1837) 132 ER 490.
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Il CHILD DEFENDANTS

In 1966 the High Court of Australia firmly estalblesd that standard of care may be
attenuated so as to reflect a defendant’s’agiee Court did not settle on a precise test to
apply in these situations. Owen J formulated the as that which is to be expected of ‘a
child of the same age, intelligence and experiénebereas Kitto J suggested the test to
be that which should be expected ‘of a child, meguainy ordinary child, of comparable

7

age’.” Nevertheless, the decision confirms that agesisvant to a determination of

liability in negligencé

Fundamental to this decision was the recognitiat thildren have less capacity than
adults’ McTiernan ACJ referred to a minor's inability form culpable intention, and
also the more general proposition that a person ighonable to understand the nature

and likely consequences of his actions’ will notidxend liable in negligenc¥.

Owen J noted not only the capacity of children, &isb the ability for others to track
their development and to recognise that they mag Ineduced capacity. In addition, his
Honour found that applying a reasonable persondstanto a child is contrary to

common sense — a cornerstone of the commoritlaw.

®>McHale v Watson (1966) 115 CLR 199.

® Ibid 234.

" Ibid 215.

8 n some common law jusridictions, particularly theited States there is an exception to this rule
although no such exception has been specificatigrjporated into Australian negligence law. Itiglear
however whether the exception is for children e activities which are considered ‘adult’ iatare,
‘dangerous’ in nature or a mixture between the titds also unclear why this exception exists drisl
beyond the scope of this paper to consider it inendetail. See, eg Caroline Forell, ‘Reassess$iag t
Negligence Standard of Care for Minors’ (1985)Niésv Mexico Law Review 485; Note, ‘Torts: Standard
of Care Applied to Minors in the Operation of Dar@es Instrumentalities’ (1966) Bilsa Law Journal
186; Note, ‘Torts: Application of Adult Standard ©&re to Minor Motor Vehicle Operators’ (19@20)ke
Law Journal 138

*The psychological research relating to childhoguhcity was not canvassed by the Court. It instead
regarded the issue as one of common knowledgee§ekisa Perrochet and Ugo Colella, ‘What a
Difference A Day Makes: Age Presumption, Child P&ogy, And the Standard of Care Required of
Children’ (1992-93) 2#acific Law Journal 1323, 1333.

1% McHalev Watson (1966) 115 CLR 199, 205.

" bid 232.
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Kitto J regarded capacity as relevant to liabilitgt in terms of the personal capacity of
each defendant, but of general capacity as a natteme of development and
normality’> His Honour reasoned that age is not a personalidmsyncratic
characteristic specific to the individual defendabhut merely a ‘characteristic of
humanity at his stage of developmefit His Honour found that as childhood is in this
sense ‘normal’, taking account of the age of thentdant when considering the relevant
standard is not to circumvent the objective testagfligence but merely to recognise that

‘normality is for children something different frowhat normality is for adults”

Thus, although the precise reasons for the decigimh test derived fronMcHale v
Watson are not clear, it is evident that the principle aifjective reasonableness is
flexible, and that courts are willing to adjust te@ndard of care to more accurately
reflect the defendant’s ade. It is also clear that a child’s reduced levelapacity as
compared to adults constitutes one reason fod#ussion.

Il MENTALLY |LL DEFENDANTS

A Overview

In light of the High Court’'s approach to child dedants it is reasonable to expect courts
to adopt a similar approach to other groups of mdets with reduced capacity.
Defendants suffering from some forms of mentaledises, particularly those which
manifest in delusions and hallucinations, represech a group® Yet the limited case
law both in Australia and in some other common jansdictions indicates that this is

not the case.

Ibid 213.

3 bid.

“bid.

!> Some United States courts have adopted a presanmydtincapacity for negligence similar to that ai
exists for criminal law. See, eGopx v Hugo, 329 P.2d 467 (Wash. 195&riffin v Gehret, 564 P.2d 332
(1977);Turner v Seyfer, 194 N.E.2d 529 (lll. App. 1963%rasma v Lemke, 250 N.E.2d 377 (lll. App.
1969).

16 American Psychiatric AssociatioBjagnostic and Statistical Manual of Mental Disorders (4™ ed, 2000)
299.
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In Australia there have been only two negligencesavhich have raised the issue of the
defendant’s mental illness Adamson v Motor Vehicle Insurance Trust'’ and Carrier v
Bonham!® In both of these cases, the defendant's meritadss was found to be

irrelevant to determining liability.

Before examining these Australian decisions, ihé&pful to consider the scholarship
which has attempted to explain this law and itsichdarity with the law concerning

child defendants.

IV EXPLANATIONS FOR THE |NCONSISTENT TREATMENT OF CAPACITY

Over the past hundred years, several articles Hasen written criticising the
uncompromising approach courts have taken to migriliatlefendants® These articles
also note the difference in legal treatment betwewmmtally ill and child defendants.
However, there have been very few attempts to @xplato provide a justification for

this apparent inconsistenty.

17(1957) 58 WALR 56.
1812002] 1 Qd R 474.
¥ See, eg, Pamela Picher, ‘The Tortious Liabilityhef Insane in Canada ... With a Comparative Look at
the United States and Civil law Jurisdictions arglLiggestion for an Alternativgl1975) 130sgoode Hall
Law Journal 193; Elizabeth Goldstein ‘Asking the Impossiblene Negligence Liability of the Mentally
" (1995-96) 12Journal of Contemporary Health Law & Policy 67; WGH Cook, ‘Mental Deficiency in
Relation to Tort’ (1921) 2Columbia Law Review 333; Francis Bohlen, ‘Liability in Tort of Infantnd
Insane Persons’ (1924-5) RBchigan Law Review 9; Robert Ague, ‘The Liability of Insane Persons i
Tort Actions (1955-56) 6ickenson Law Review 211; William Castro ‘The Tort Liability of Insane
Persons for Negligence: A Critique (1971-72)T&8nessee Law Review 705; Ellis James, ‘Tort
Responsibility of Mentally Disabled Persons’ (198t)erican Bar Foundation Research Journal 1079;
Wm B Hornblower ‘Insanity and the Law of NegligehE905) 5Columbia Law Review 278; Okianer
Christian Dark, ‘Tort Liability and the “Unquiet Md": A Proposal to Incorporate Mental Disabilitieso
the Standard of Care’ (2004) RGarshall Law Review 169; WM Justus Wilkinson, ‘Mental Incompetency
%s a Defense to Tort Liability’ (1994-5) Rocky Mountain Law Review 38.

Ibid.
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One author who has directly considered this probierDavid Seidelsoft Seidelson

explains the dissimilarity in legal treatment ofldken and the mentally ill according to a
theory based on reasonable expectations. Seidptemoses that the proper running of
society requires people to pursue their goals amghrose their lives based on
expectations about the behaviour of other peoflee role of law in this scheme is to

mediate or control these reasonable expectatfons.

According to Seidelson, whether expectations aasarable or not will depend on any
relevant knowledge one person has of anothercpéatly in relation to capacity. In this
regard there is a relevant difference between @hilchnd the mentally ill — people are
generally cognisant of a child’s reduced level apacity but it is more difficult to
identify reduced capacity in a mentally ill adulf. As a result, those engaging in
transactions with children have more opportunityrtodify their expectations and their
behaviour than those engaged in transactions téthrtentally ill**

Although this argument comes some way to explaitiregdifference in legal treatment
of these two groups of defendants, it does soeaeipense of consistency in relation to
another group of defendants — those who have eeqperd a sudden physical illness such
as epilepsy. Given the difficulty in recognisitng tpotential for reduced capacity in such
people, reasonable expectations theory would reghgse defendants to be held liable
for their damaging behaviour in the same way astaflgnill defendants. But courts have
been reluctant to find liability in such cas@sThe reasonable expectations theory is

therefore unable to provide overarching consisteémdtlge law’s approach to capacity.

# David Seidelson, ‘Reasonable Expectations andeBtib¢ Standards in Negligence Law, the Mentally
Impaired, and the Mentally Incompetent’ (1981-82)Z0orge Washington Law Review 17.
%2 See, also Patrick Kelley, ‘Infancy, Insanity, dnfirmity in the Law of Torts’ (2003) 4@merican
Journal of Jurisprudence 179, 227.
2 Seidelson, above n 21, 29. This is reminiscendtifer Wendell Holmes Ji;he Common Law (1881)
109 stating that ‘[W]hen a man has a distinct dedésuch a nature that all can recognise it asimgak
certain precautions impossible, he will not be faldwerable for not taking them...’. Itis also the
ngument on whiclook v Cook (1986) 162 CLR 376 proceeds.

Ibid.
% See, egRoberts v Ramsbottom [1980] 1 All ER 7;Waugh v James K Allan Ltd [1964] SC (HL) 102.
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Seidelson’s theory is also problematic becausedisdnot accurately reflect the actual
requirements of negligence laff. Liability in negligence is imposed on defendamts
have not behaved the way an ordinary person inpibsition would have behaved — this
is a defendant rather than plaintiff focussed apgio Theories based on reasonable
expectations are plaintiff directed — they are alte plaintiff's expectations rather than
the defendant’s reasonableness. As such, theytbéweasonable expectations does not
in fact accord with the general principles of the bnd it is ultimately unconvincing.

Some scholars have considered the law relatingentally ill defendants in isolation
from its relationship with the law relating to ahitlefendants. Yet these explanations
only serve to highlight the inconsistent treatmaithese two classes of defendants. For
example, Jules Coleman has argued that the onlytavayplain negligence law'’s refusal
to take account of the mental illness suffered bigfendant is by viewing tort as a purely

victim orientated compensation schefhe.

While Coleman may be correct, and despite thetfaatttort law is most likely concerned
with more than simply compensatiéh,this analysis does little to explain why
compensation concerns would be paramount whendfendant is mentally ill, but not
when the defendant is a child. The argument dae@gherefore explain the different

legal treatment of the two groups.

Tony Honoré’s theory of luck may provide some jiicsdition for holding mentally ill
defendants to an unattainable standard. Honoréearthat as those who are born with
superior talents (good luck) are held to the consreges of their actions, there is nothing

®There is also concern regarding the existenceypancipled way of characterising what is meayt b
reasonable expectations. See, eg, Kuklin, B ‘Tiséification For Protecting Reasonable Expectations
(2001) 29Hofgtra Law Review 863, 865.

%" Jules Coleman ‘Mental Abnormality, Personal Resjisility and Tort Liability’ in Brody and
Engelhardt, (eddylental IlIness: Law and Public Policy (1980), 125.

# See, eg, Earnst Weinribhe Idea of Private Law (1995) (tort law as corrective justice); Peter €an
Responsbility in Law and Morality (2002) (tort law as distributive justice).
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inconsistent or unfair in holding those born withferior talents (bad luck), to the

consequences of their aéts.

Apart from concerns regarding the adequacy of H&sotheory as it applies to the

mentally ill *°

this luck theory does not explain the disparitylegal treatment of the
mentally ill and children — why should the bad luzkmental illness be borne by the

defendant but not the bad luck of not yet beinmature age.

As none of these theories adequately explain the<ovaried approaches to standard of
care and capacity it may be enlightening to looidne tort scholarship and consider
similar problems in other legal categories. MidHaerlin has published extensively on
issues surrounding mental iliness in a varietyeghl areas — crime and mental health law
in particular. Perlin suggests that the many @otsl associated with the law’s response
to the mentally ill in these and other areas of fa@/due to society’s irrational prejudice,
fear and misunderstanding of all things relatingnental illness’ Perlin terms this bias
‘sanism’ and notes that it is ‘of the same quahtyd character of other irrational
prejudices that cause (and are reflected in) pliegasocial attitudes of racism, sexism,
homophobia, and ethnic bigotf§’and that it is based predominantly on ‘stereotype,

myth, superstition, and deindividualizatiofi.’

#Tony Honoré, ‘Responsibility and Luck: The Moraids of Strict Liability’ (1988) 10&aw Quarterly
Review 530.

¥ These issues are beyond the scope of this paper.

3 Michael Perlin, "She Breaks Just Like a LittlerGiNeonaticide, the Insanity Defense, and the
Irrelevance of "Ordinary Common Sense", (2003Wtiliam and Mary Journal of Women and the Law 1;
Michael Perlin, ““Things Have Changed:” Looking Nbn-Institutional Mental Disability Law Through
the Sanism Filter (2003) 22w York Law School Journal of International & Comparative Law 165;
Michael Perlin, ‘On “Sanism™ (1992) 48outhern Methodist University Law Review 373; Michael Perlin,
‘Unpacking the Myths: The Symbolism Mythology osamity Defense Jurisprudence’ (1989-9)Ct3e
Western Reserve Law Review 599; Michael Perlin, "Where the Winds Hit Heavytbe Borderline":
Mental Disability Law, Theory and Practice, "US'tafifhem", (1998) 31 oyola Louisiana Law Review
775; Michael Perlin, “The Borderline Which Sepaxhlyou From Me": The Insanity Defense, the
Authoritarian Spirit, the Fear of Faking, and thdtGre of Punishment’ (1997) 82wa Law Review 1375.
¥ perlin, “Things Have Changed:” above n 31, 166.

*Ibid 166.
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Perlin notes that sanism is particularly powerfat&use it is largely invisible, generally
socially acceptable and intimately tied to notiofisordinary common sensé’. It is so

pervasive and so entrenched, says Perlin, that avestinaware of its existence at all.
According to Perlin, this results in laws which dot reflet or adequately respond to
‘empirical evidence, scientific discoveries, compgtphilosophical interests and new
behavioral constructs’ but instead are simply lieastto ‘unconscious decision-making,

defense mechanisms, primitive need, and basahaist?”

Perlin further argues that if the scientific raabt of many issues surrounding mental
illness are being overshadowed by subconsciousqiogj in the areas of law that he and
others have investigated — crime, mental healtihjcal practice, legal education and
trusts and estaté$jt is likely that all areas that come into contadth the mentally ill

will be similarly affected’

In light of this suggestion, it is revealing to exae in detail the reasons for judgment in

the Australian case law on mentally ill defenddateegligence actions.

V |SAUSTRALIAN NEGLIGENCE LAW SANIST?

The Queensland Court of Appeal caBarrier v Bonhant® is the most authoritative
Australian case to deal with this issue. In thase; a chronic schizophrenia sufferer
jumped in front of a bus in an attempt at suiciféhile he suffered only mild injury as a
result, his behaviour caused psychological damagehé driver of the bus, who

subsequently sued him for negligence.

% perlin, “She Breaks Just like a Little Girl” abovég1.

% perlin, ‘Unpacking the Myths’ above n 31, 643.

% pamela Champine, ‘A Sanist Will?’ (2003) RBw York Law School Law Review 547.
" perlin, “Things Have Changed:” above n 31, 171.

312002] 1 Qd R 474.
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At trial, the Queensland District Court assesseddisfendant’s behaviour according to a
standard of care altered to take into account leistal iliness. According to this standard
the defendant’s behaviour was not negligéntThe Queensland Court of Appeal
reversed this decision, finding that the reasongleleson standard was the appropriate
measure of behaviour in this case, regardlesseoéttect the defendant’s mental illness

may have had on his ability to reach this standard.

The reasons and decision in this case indicate Redin’s unintended yet pervasive

sanism exists and influences the development déthef negligence in Australia.

A Precedent

A suggestion of sanism is first apparent in the l€owse of precedentThe role of a
defendant’s mental iliness in Australian negligehability had not been authoritatively
decided prior toCarrier v Bonham. There has been no superior court decision in any
common law jurisdiction on the issue, and in faety few such cases have come before
the courts at all. In addition, there is precedertioth Australia and other common law
jurisdictions which suggest that negligence law Idooe alternatively responsive, or
unresponsive to the realities of mental illnes&e Thoice made by the Queensland Court
of Appeal inCarrier v Bonham is therefore quite revealing in terms of the imptett

sanist attitudes have on the development of Auatralegligence law.

In making its choice as to which line of precedentfollow, the Court ignored cases
which adopt an accommodating approach to mentaltjefendants® and instead relied
on less sympathetic cases and cases which, faugreasons, should be regarded with

caution.

% Carrier v Bonham (2000) 21 Qld Lawyer Reps 87, [78].
0 See, egBuckley and Toronto Transportation Company v Smith Transport Limited (1964) 4 DLR 721;
Fiala v Chechmanek (1999) 9 W.W.R. 40Ziala v Chechmanek (2001) 201 D.L.R. (%) 680.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

For example, the Court found the New Zealand CaidiriAppeal caseDonaghy v
Brennan® and the Queens Bench single judge deciddmriss v Marsden** to be
persuasive, despite them both having been critidisethe lack of sound policy reasons
for their conclusions, for the obscure authority which they rest and because they

ignore well reasoned cases which find the conteanyclusior®®

In addition, as both
cases arise out of actions in trespass rather rieghigence, caution is required when

applying their principles to cases about negligence

The Court also relied on the Western Australianr&mg Court single judge decision of
Adamson v Motor Vehicle Insurance Trust* which rejected the introduction of a criminal
law style insanity defence in tort law. TWReamson court reasoned that there was no
authority for introducing such a deferfGehat criminal and civil law have different aims
(punishment as opposed to compensaticand that the criminal law rules themselves

are unsatisfactory.

That the Court inCarrier v Bonham relied on Adamson is problematic for several
reasons. First, the Court #damson did not examine in detail, nor substantiate the
reasons it gave for its conclusion. In particuiadid not consider Australian precedent
which endorsed such a defence, at least in rel#tidhe tort of trespass to the perddn.
Second, while the Court observed that the law ia #iea has not been satisfactorily
decided, it concluded that ‘there is much to b gaisupport of the theory that a lunatic
should be responsible for his tortious aél€ther than vague statements of the ‘good of

*1(1900) 19 NZLR 289.

4211952] 1 AllER 925.

3 See, eghhitev Pile (1950) 68 WN (NSW) 176ee, eg, Picher above n 19, 206, 210.
4 (1957) 58 WALR 56.

“ |bid 63.

*®1bid 61.

*Ibid 66; Cf Castro, above n 19, 714,

8 See, egWhitev Pile (1950) 68 WN (NSW) 176Picher, above n 19, 206, 210.

49 Adamson v Motor Vehicle Insurance Trust (1957) 58 WALR 56, 67.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

the community’’, and a ‘rule of convenience'it is unclear what these good reasons

may be.

Not only are the Court’'s reasons Aglamson unconvincing, so too is the authority on
which it rests. The New York Court of Appeals ciigliams v Hays** for example, not
only contains statements of law which were bothdAmental to its decision and quite
inconsistent with Australian law, but it has alsstbeen discredited in its own rigfitin
light of these facts, this case should be apprahetith extreme caution by Australian

courts®

Finally, and perhaps most significantlixdamson represents a limited or incomplete
analysis of the problem of the mentally ill defend¢éo a negligence action. It asked
whether an insanity defence is applicable to liimet consequences of otherwise wrongful
behaviour, but did not consider how liability incbusituations should be determined in
the first place — can the standard of care be tEtjutb more accurately reflect the
abilities of the defendant, in line with the wayist adjusted to take into account the
abilities of childrer?®> ThusAdamson answers a different question to the one Geatier

asks.

For these reasons, the precedent relied on by oot ¢ Carrier must be regarded with
caution and of limited assistance in determining ldw in this area. Yet the Court in
Carrier did not find these inadequacies significant, arsieiad adopted the untested and

unsatisfactorily reasoned explanations of thesescas

%0 |bid.

*! bid 68.

242 Am. S.R. 743.

> Wilkinson, above n 19, 42 stated that althoWgHiams v Hayes may be ‘filled with the drama of the sea
[it] ... is not very enlightening as to the law oéttand’; Hornblower, above n 19, 296 stated thatctburt,

in reaching its decisions ‘played battledore angti#rock, and which finally resulted in favourtbé
defendant’. See, also, Picher above n 19, 2188dBlen, above n 19, 23-27.

*The court found that ‘there can be no distinctisrto the liability of infants and lunaticd\{liams v

Hays, (1894) 42 Am St R 743, 749) and that there waseason for not holding both infants and ‘lunatics’
liable for damage caused by their negligent acts.

%5 Carrier v Bonham (2000) 21 QId Lawyer Reps 87, [55].
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B Mental Iliness Compared to Physical Illness

In addition to relying on unsatisfactory precedetite Court in Carrier provided
inadequate reasons for the factual distinctionmatle in relation to the mentally and
physically ill. The Court found that no comparisocould be drawn between the
incapacity experienced by a mentally ill person daying a psychotic episode, and the
incapacity that results from a physical cause sagtepilepsy. There is therefore no
inconsistency of principle in denying liability ome but not in the othé¥.

While it may well be true from a physiological pbof view that these two occurrences
are qualitatively different, it remains difficuld explain (and the Court does not attempt
to do so) why it is significant from a legal perspee whether the lack of ability to act

rationally is the result of complete lack of comsemness, or whether the lack of ability to

act rationally is a result of a confused, disordevedistorted consciousness.

It is also unclear why an inability to act ratidygalue to a physical impairment should be
treated differently to an inability to act ratiolyatiue to a mental dysfunctioh. This is
especially so given the apparent overlap betweeysigdl and mental, with ever
increasing recognition that physical causes aresthece of otherwise unexplained
mental phenomena. In fact, medical knowledge alawise, diagnosis and cure of
mental illness has developed to such an extentttisapossible now to ask whether there

is such a thing as ‘mental illnesg’.

% Carrier v Bonham [2002] 1 Qd R 474, 486.

" Carrier v Bonham (2000) 21 QId Lawyer Reps 87, [59]; Hornblower, aba 19, 284.

%8 For example, those who suffer from depression haayg a neurochemical or hormonal imbalance. In
particular they may possess reduced availabilityenfrotransmitters as compared to those people not
suffering from this mental illness. See, eg Grai@adows, Bruce Singh and Margaret Grigg, (eds)
Mental Health in Australia (2™ ed. 2006), 521-2Fiala v Chechmanek 1999 ABQB 489, [11], [15].
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C Mentally Il as Compared to Children

Likewise, the Court’'s comparison between mentéllignd child defendants suggests that
the mentally ill are being subject to requirementd imposed on other groups of
defendants. The Court reasoned that as all pgmde through childhood, but not all
people experience a mental illness in their lifetinh is not necessary for the law to treat

these two groups of defendants similarly.

While it may be true that mental illness is notergnced by the entire populatithit
seems fallacious to suggest that the only reasqaiticularise the standard of care is if
the defendant is experiencing a condition that e in their lifetime experiencés.
Not everyone is a doctor in their lifetime, but @ctbr will be held to the standard of a
doctor rather than a ‘normal’ person when engagmgnedical activities, and not all
people will suffer from a sudden physical incapgditut courts take an accommodating
approach to these defendants.

As the Court does not explain why a different heuld exist for the mentally ill in this
regard — why mental illness should be ignored é&asons of abnormality but skill and
physical iliness are not, it perhaps can be expthiny the existence of unintended but

entrenched fear and ignorance of the mentalfy ill.

D Issues Of Practicality

The Court’s focus on issues of practicality is p@dithe strongest suggestion that there is
a general mistrust or misunderstanding of manyofactelating to mental iliness. For

example, the Court found that due to the inherantfional nature of mental illness it is

9 Carrier vBonham [2002] 1 Qd R 474, 487. .

1t is estimated that 3% Australians will experierecpsychotic illness such as schizophrenia, bipola
disorder and drug induced psychosis in their hifieti Justin Healey (edijental Health Issuesin Society,
(2003) volume 190, 5, 30.

1 This is suggested in Kitto J's judgmenhitHale v Watson (1966) 115 CLR 199, 213. However neither
of the other two majority judges made referendhirequirement.

%2 Michael Perlin, "Where the Winds Hit Heavy on Berderline", above n 31; Michael Perlin, “The
Borderline Which Separated You From Me", above n 31
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impossible to create an attenuated objective stdnofareasonableness for mentally ill
defendants akin to the attenuated standard fodreml Mentally ill defendants are

therefore required to meet the general ‘ordinargqe standard?

This line of reasoning is problematic for a myriafl reasons. First, accepting the
somewhat concerning proposition that the mentédllare simply irrational, the Court
thus openly requires an irrational person to atomally — a particularly problematic

approach to adopt for a system of law built onsaas

Second, this argument appears to misconstrue thaeninge of ‘reasonable’ in the
expression ‘reasonable person’ — or at least ieptsconly one of several possible
meanings. It is here suggested that the expreskies not require a particular static
level of rationality or reasoned thought but rathheonnotes ordinariness as represented
by expressions such as ‘the man on the Claphambwsiiior the ‘hypothetical person

on the hypothetical Bondi trarf®.

It is not inconsistent, in applying the standardcafe to find that the reasonable or
ordinary person in the defendant’s position (séwat tof a mentally ill person) is not

particularly reasonable. The question to which ri@sonable person test is directed is
not what a person in the defendant’s situadaould have done, but what a person in the
defendant’s positiomould have don&® The answer to this enquiry — what would the
ordinary person have done — will of course be t&dfor the court’s decision as to what

the defendanghould have done, but the former question must be ans\Weset.

Thus, it may very well be unreasonable in the minidsiost people for a person to throw
a sharp metal object at a tree next to which aeralole child is standing. If the person

who has thrown the object happens to be a twelee-gkel boy, it does not change the

8 Carrier vBonham [2002] 1 Qd R 474, 480, 487.

¥ McQuirev Western Morning News Co Ltd [1903] 2 KB 100, 109 (CA).

% Papatonais v Australian Telecommunications Commission (1985) 156 CLR 7, 36.
% Cf Moran, above n 2.
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fact that, in isolation, the throwing of a sharptah@bject at a tree when there are other
children close by, is of itself unreasonable. Hesvat may be found (and of course was
found in McHale v Watson) that this ‘unreasonable’ behaviour is in facts@aable

behaviour to expect of a child of this age, giviea generally reduced level of capacity to
understand the cause and effect of behaviour anah#bility to repress impulses at such

an age.

Likewise, jumping in front of a bus in order to conib suicide may be considered quite
unreasonable behaviour. However, if the person whwped in front of the bus is a
chronic schizophrenic it may very well be reasoadi®#haviour (in the sense of ordinary
or normal), considering the possibility of commahdllucinations and delusions
associated with the illness, coupled with the higfe of suicide and attempted suicide
amongst such suffere?s.This again is not to say that to jump in fronedfus is in itself

reasonable behaviour, but in the circumstances opeason suffering chronic

schizophrenia it may well be quite within the bosinaf normalcy and in that sense

reasonable to expect.

It is also unclear (and the Court does not attetopeéxplain) why it is necessary to
construct a standard based on the broad categdmnsdund mind’ or ‘mental iliness’,
when such a requirement is not imposed on the paNgiill or children. That is, the law
will make allowance for judging a ten year old amcording to the standard of a ten year
old boy, rather than putting him into the generad anworkable category of ‘childhood’,
and will make allowance for a one legged man, rathean putting him into the general
and unworkable category of ‘physically impairéd’but does not allow a command
response schizophrenic to be judged against therageee command response
schizophrenic, but rather imposes the general amebrkable category of ‘mentally ill

or ‘person of unsound mind’. Assuming this inastent treatment is unintended, it

®” American Psychiatric Association, above n 16, 8@des that between 19% and 40% make at least one
attempt at suicide over the course of the illness.
% At least in relation to contributory negligencgee, egGoldman v Hargrave (1966) 115 CLR 458.
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displays a remarkable lack of awareness and urahelisiy of the nature and variety of

mental illness, a hallmark of Perlin’s sanism.

Perhaps one of the reasons for the Court's willasgnto consider reduced mental
abilities due to immature age but not due to meititadss is the difference in the way
each of these conditions manifests. Capacity ildlthod is relatively constant (or more
correctly, it changes very gradually), but capaaitpeople suffering from mental illness
may be quite intermittent. A person with bipolasadder, for example, has far less

mental capacity when s/he is experiencing a mapignde, than at other timé%.

This intermittent nature of reduced capacity inrtientally ill may make it more difficult
for the lay person to understand or for a judgtmulate a particularised standard than
is the case with children. This is no doubt dudhte fact that the average person (or
more correctly, the average judge) has been a blildbossibly not mentally ill before
and therefore has a greater sense of understaadohg@cceptance of the behaviour of

children as opposed to the mentally 9.

However, judges do not make decisions without tide af experts. Current medical

knowledge about mental iliness renders the ‘itts hard’ argument adopted by the Court
(no standard can be created, no such thing asnabdlemess) unsustainable and more
likely due to out of date perceptions of mentailas and psychiatry generally, than on

any real consideration of practicality.

% This intermittent nature of capacity of the mentdlllis evidenced by provisions of the individusihte
mental health legislation. See, eg the definitbmental illness’ in theViental Health Act 1990 (NSW).
The Act also recognises and is able to accommdiatmtermittent nature of mental illness by prawvip
for situations of both involuntary commitment (ckeaB) and informed consent (s91) by these patients
indicating that at different times, the same persaly be incapable for example of forming rational
thoughts or of appreciating the difference betwesatdity and illusion to the extent that s/he issager to
him/herself or others, such that a form of previargadetention may be justified, and sometimes bay
capable of understanding and consenting to comgidxntrusive medical treatment.

0 John FlemingAn Introduction to the Law of Torts, (2" ed 1985), 26.



- S, WS, N R T e, "W, N T
Australasian Law Teachers Association - ALTA
2007 Refereed Conference Papers

If medical professionals are able to make judgmetisut the general nature and
capacity of people suffering certain types of meiliieess for diagnostic and treatment
purposes, it is unclear why these generalisatiansnot form the basis of an attenuated
objective standard, the same way that generalisattout childhood development and
people in general form the basis of objective statisl And in fact, courts already do
apply such standards and make judgments about hoapcity of the mentally ill when

deciding issues of guilt and innocence, efficacyegfal documents, appropriateness of
involuntary commitment and appointment of othersrtanage one’s affairs. It seems
difficult therefore to sustain an argument thatrsuweterminations cannot be made

adequately by courts.

This is not to suggest that there are no diffiegltwith making such judgments, but it is
simply to recognise that there is not necessarly more difficulty associated with
finding relevant information in relation to the ntelty ill in negligence law as there is in
relation to any other factual issue in any otheuslait, such as the correct way to build a

bridge or to deliver a baby.

It simply appears to be based on misinformed arel @d assumptions about mental
illness and the mentally ill, similar to those rgnsed in the criminal and mental health
law context by Perlin. In negligence cases, ad agin criminal cases, this has led to
judgments that are substantially out of step witbdern scientific knowledge and
empirical evidence. In the criminal law it is @miling to adjust the relevant test to more
appropriately fit with modern day understandingneéntal illness. In tort law it is a
failure even to avert to the topic because itngpdy seen as too hard or just not worth the
effort.

"t Goldstein, above n 19, 78.
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E Policy Reasons

In similar cases in other common law jurisdictionmpader policy reasons have
supported the argument that mentally ill defendahsuld be judged according to an
ordinary person standard. However, each of thessrs has been easily discredited, and
in light of this fact, it is difficult to understanwhy judges in the Zicentury continue to
rely on them, unless perhaps, as Perlin suggestsreveals an underlying

misunderstanding and distrust of all issues sudmghmental iliness.

For example, it has been argued that:

* When one of two innocent parties is injured, theypwho caused the damage
must bear the lo&— yet there is no explanation as to why this ampuinapplies
to the mentally ill but not to children;

* Imposing liability will make the guardians of theentally ill exercise more care
in controlling their actiond — yet no evidence whatsoever has been provided to
show that this is or could be the case;

* In the absence of liability tortfeasors will feigmental illness — a fiction, again
unsupported by evidence, and in fact, in the crahsphere, it appears that the
evidence on this matter is quite to the contfary;

* It is unfair to the victim not to be compensatedh# mentally ill defendant can
pay” — again, an appeal to justice which is not reflédn the law relating to the
child defendant;

* Granting immunity to the mentally ill would introde into the civil law the chaos

surrounding the insanity plea in criminal [Aw a fear which displays a lack of

"2\White v White [1942] 2 All ER 339, 351.

SWilliamsv Hays (1894) 42 Am St R 743.

" Goldstein, above n 19, 76.

SWilliamsv Hays (1894) 42 Am St R 743.

® See, eg, George Alexander and Thomas Szasz, ‘Miméss as an Excuse for Civil Wrongs’ (1967) 43
Notre Dame Lawyer 24.
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understanding of the problems associated with dwe df mental illness in the
criminal law;

* It is too difficult to draw a line between mentafidiency and mere variations of
temperament and ability— a clear indication that there is a complete latk
understanding of mental illness and a mistrustsgthiatry more generally.

While not relying specifically on these argumeritse Court inCarrier v Bonham
suggested that if the mentally ill who live in sstgi do not act like ‘normal proper’
people, there will be a reversion to the inhumareetice of institutionalisatiof®. This
comment implies that there is a glut of mentally people reeking havoc in the
community, a fact which no evidence supports, ahethvis likely due to unintended yet
deeply entrenched fear of the mentally ill. Itcaldisplays a misunderstanding of the
history of deinstitutionalisation — a policy whighas implemented due to the combined
factors of growing costs and perceived inhumanityirstitutionalisation, and the
discovery of drugs which effectively controlled nyaof the symptoms of some of the
more troubling mental illnessé&%. It is simply fanciful to suggest that a few aosoin
negligence will result in a complete regressioig@iernment policy when such policy is

expensive, unnecessary and inhumane.

The final reason for the Court’s decision centradts view of the underlying purpose or
philosophy of tort law. The Court took the viewatmegligence law is primarily a
system of compensation so that the moral as opfosegal fault (in terms simply of

falling short of a standard) of the defendant igédy irrelevant*

" bid.

8 Picher, above n 19, 225; Responses to many sé taguments are providedAiala v Chechmanek
(2001) 201 D.L.R. () 680 and in the articles referred to above n $8e, eg, Castro, above n 19, 715-6;
Goldstein, above n 19, 75.

" Carrier vBonham [2002] 1 Qd R 474, 487-488. See, eg Stephanian8plTort Liability of the

Mentally Il in Negligence Actions’ (1983) 98ale Law Journal 153, 163-165.

8 Dark, above n 19, 185-6; Department of Health, NIBuuiry into Health Services for the

Psychiatrically 11l and Developmentally Disabled (1983).

8 This is the view adopted by Denning J in disseifite v White [1942] 2 All ER 339, 351.
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Yet, it remains difficult to understand why thewinig force behind negligence is said to
be compensation in cases where the defendant itahyeill, but not in cases where the

defendant is a child or is suddenly incapacitateel b a physical illness.

VI CONCLUSION

In light of the discussion above, it would seemtttteere has been little adequate
explanation provided, either by Australian countdp tort commentators, for the current
approach of Australian courts in treating childetefants and mentally ill defendants to
negligence actions differently. It must also bedaleded thaCarrier v Bonham, the most

authoritative decision in Australia regarding thppmpriate treatment of mental
incapacity for the purposes of liability in neglige, is based both on unreliable or
inadequate legal authority and misguided and umméal policy considerations, derived
as a result of out of date and inaccurate assungptdout mental illness and medical
knowledge. It is therefore suggested that the egplanation for the difference in legal
treatment between defendants who are childrenlavgktwho are mentally ill is that the

sanism evident in some areas of the law also erxiste law of negligence in Australia.
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